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between the library we create for you 
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The library we create saves hours of 
valuable research time. This is ac- 
complished with a coordinated ap- 
proach based on the exclusive Key 
Number System—the fastest, most re- 
liable research method ever devised. 


The library we create allows for 
changes without jeopardizing research 
continuity. Each additional publica- 
tion works in complete harmony with 
your basic library because all units are 
keyed to an identical Master Index 
System. 


WEST PUBLISHING CO. 50 KELLOGG BOULEVARD 


The library we create eliminates cost- 
ly duplication. Each unit of your Key 
Number library concentrates on a 
unique area of law and practice. 


The cost? Less than you think. Now 
you can have an entire Key Number 
library with one low monthly payment. 


For more information on the creation 
of your Key Number library, call the 
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IN THE FLORIDA. 


LIC RELATIONS MANUAL for local bar associations 
has recently been published by the Bar's Public Relations 
Committee and Arthur G. Kennerly, director of Information 
Services. The manual is designed to encourage local bar 
associations in Florida to establish better liaison with 
news media, conduct successful legal forums, initiate 
lawyer referral services and adopt proven public relations 
programs that will do much to enhance the lawyer image in 
your community. Copies of the manual have been distributed 
to all local bar associations in the state. Members of the 
Bar are cordially invited to request copies by writing to 
The Florida Bar, Tallahassee, Florida, 32304. There is no 
charge. 


@® PRESIDENT William P. Simmons, Jr., is spearheading the 
first convocation of local bar association leaders held in 
Florida in more than a decade. The meeting, to be held at 
the Sheraton-Tampa Hotel, March 2, 1968, is an effort to 
permit local bar associations to express their views on 
key issues facing lawyers today and to acquaint these 
associations with the action being taken by The Florida 
Bar on these issues. Co-sponsoring the event is the 
Florida Council of Bar Association Presidents. Details of 
the day-long meeting, open to all members of The Florida 
Bar, appear in this issue's "President's Page" and 
"Topics of the Day." 


@® ELECTIONS ARE ON the way! Again this year much interest 
has developed in even-numbered judicial circuits where all 
representatives on the Board of Governors must seek re- 
election and in the First and Eleventh circuits where 
special elections are being held. Ballots will be mailed 
in those circuits where the vacant seats are being 
contested by March 1, 1968. You have an important 
responsibility to see that the most qualified lawyers from 
your circuit represent you in dispensing the business of 
The Florida Bar coming before the Board of Governors. And 
did someone mention that there's a race for the Florida 
State Delegate seat in the House of Delegates of the 
American Bar Association? 


Executive Director 
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ANNOUNCEMENT 


NEW LOW-COST 
LIFE 
PROGRAM 


for 


FLORIDA LAWYERS 


Initial Solicitation Period Now Underway 


Contact 


ASSOCIATION GROUP 
UNDERWRITERS, INC. 
ROBERT TRAVIS, President 


1165 S. Edgewood Avenue 
Jacksonville, Florida 32205 
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We specialize 
in locating 
Heirs to Estates 


WRITE for We are pleased to discuss 
complimentary : : 

any heirship problem 
genealogical without obligation. 


chart Please call collect. 


TENS 
tary ALTSHULER GENEALOGICAL SERVICE 


\ 501 Seybold Bid 
Miami, Florida 23132 FR 4-1246 


IY’ Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service co ATTORNEYS «© ADMINISTRATORS «© EXECUTORS «© TRUSTEES * BANKS 
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lucky, as we were, the Florida Development Commission will lend you a color trans- 
parency to capture the scene, as we did, for our readers. 


VOL. 42, NO. 2 ¢ FEBRUARY, 1968 


3 
> 


REPORT TO YOU 


Summary of Board of Governors Actions 


Meeting in Miami Lakes January 12, 135, 1968, the 
Board of Governors: 


Elected Earl B. Hadlow to fill a vacancy resulting 
from the resignation of W. E. Grissett, Jr., as repre- 
sentative to the Board from the Fourth Judicial Circuit. 


Ratified interim actions of the Executive Committee. 


Received report of President William P. Simmons, Jr., 
on the Bar's opportunities in constitutional revision, 
judicial screening and judicial qualifications, and urging 
participation in the meeting of local bar association 
officials in Tampa March 2. 


Heard Executive Director Marshall R. Cassedy give 
detailed statistics on activities of each of the 
departments of the headquarters office. 


Received report of Budget Committee Chairman Mark 
Hulsey, Jr., of a meeting with the Supreme Court on 
December 12, reviewing the accounting procedures of The 
Florida Bar; reviewed financial report for the first six 
months of the fiscal year. 


Learned that The Florida Bar Center had accounts 
payable of $156,720.40, pledges receivable of $188,875.81, 
and $22,384.71 donor delinquency as of December 31, 1967. 


Discussed procedural and administrative problems of 
the Clients' Security Fund Committee in disciplinary 
judgments which do not specifically determine the amount 
of misappropriated funds, and authorized the Executive 
Committee to set appropriate procedures. Resolved that a 
new policy be prepared to allow appointment of circuit 
grievance committee representatives as liaison members 
to the Clients' Security Fund Committee. 


Placed on the agenda for the March meeting of the 
Board a proposed revision of Canon 35. 


Received a report of pending unauthorized practice of 
law cases. 


REPORT TO YOU will appear as a regular feature in the Journal 
following each meeting of the Board of Governors of The Florida Bar. 
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Confirmed the appointment of William C. Steel as 
counsel for The Florida Bar in libel suit brought against 
the Bar, Boyd H. Anderson, Jr., and Marshall R. Cassedy, 
as editor of The Florida Bar Journal, by Norman F. Dacey. 


Approved recommendation of the Florida Court Rules 
Committee that the amendment procedure be changed to allow 
revision every four years and requested the committee to 
present an appropriate petition to the Supreme Court. 


Received details of the hearing before the Supreme 
Court on the petition to amend Article III of the Integra- 
tion Rule and clarify Canon 46. 


Learned that the Section Activities Committee had met 
in November, that each section would submit financial and 
administrative policies for consideration by the Board at 
its March 1968 meeting. 


Received report of young Lawyers Section President 
Thomas D. Wood that $2,000 had been deposited in the 
Section's scholarship program from proceeds of the annual 
practical legal institute. 


Were told by Marshall M. Criser that $8,600 had been 
used from scholarship funds of The Florida Bar for student 
loans. 


Received report on the rules of procedure submitted to 
the Supreme Court on January 9 by the Judicial Qualifica- 
tions Commission. 


Resolved that a vacancy on the Board of Governors 
existed in the Nineteenth Judicial Circuit and elected 
John M. McCarty, former representative from the Ninth 
Circuit, to fill the position. 


Resolved that the judicial screening program of The 
Florida Bar be continued in accordance with guidelines 
approved by the Board and Governor Kirk. 


Gave favorable consideration to S. 1316 and Senate 
Resolution 578 dealing with bankruptcy, and to eminent 
domain legislation now before Congress. 


Received status report on rules of procedures and 
practice being prepared for the Florida Public Service 
Commission. 


Heard that a life insurance program will be offered to 
the membership and that they will be encouraged to name 
The Florida Bar Foundation as beneficiary. 
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' Received quarter annual report of Continuing Legal 
Education program. 


Learned that request of Florida Legal Services, Inc., 
for funds had been delayed by the Office of Economic 
Opportunity. 


Authorized Charles L. Ruffner to represent The Florida 
Bar amicus curiae and prepare a brief in Kurzner v. United 
States, a case involving tax treatment of professional 
service corporations. 


Voted to request the Economics of Law Practice Com- 
mittee to continue study and preparation of a statewide 
minimum fee schedule for resubmission to the Board. 


Were requested by Vice Chairman Robert C. Scott of the 
Disciplinary Procedures Committee to review and comment 
on an interim report of the committee concerning pro- 
cedural changes. 


Learned from Mallory Horton that the Special Committee 


on Crime Control is directing its efforts through studies 
of the Florida court system, juvenile delinquency and 
improved training for law enforcement officers. 


Approved 11 petitions for retirement and three 
petitions for reinstatement from members and former 
members of The Florida Bar. 


Approved recommendation of a special committee on 
private reprimands that such reprimands be given at The 
Florida Bar Building in Tallahassee unless directed 
otherwise by the President. 


Learned of plans for the local bar association 
convocation scheduled for March 2 in Tampa. 


Deferred action until the March meeting of the Board 
on the application of the Lee County Bar Association for 
approval of a lawyer referral service. 


Were requested by Alan F. Brackett, chairman of the 
Journal Editorial and Advisory Committee, to complete a 
questionnaire giving suggestions for improving the 
Journal. 


Appointed a special committee to work with university 
presidents, deans of law schools and the Board of Regents 
in securing adequate funding for legal education in 
Florida. 
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Voted against amending Standing Policy 507 of the 
Board of Governors to permit addressings of Florida Bar 
members for judicial candidates. 

Authorized the sponsoring of travel tours for members 
of the Bar and their spouses with understanding that the 
Bar would assume no financial or legal liability for any 
sponsored tour. 


Reviewed and acted upon grievance matters now on file 
with The Florida Bar. 


Agreed to meet again in Tallahassee on March 8, 9, 
1968. 


give... 
so more will live 


VOL. 42, NO. 2 * FEBRUARY, 1968 


Sate 

4 

< 
= 
89 
4 


President's Page 


Local Bar Associations — Foundation for all Organized Bar Work 


It is the privilege of the President of The Florida Bar to receive many 
invitations to address meetings of local bar associations. I am always grateful 
for these invitations and I make every effort to accept as many as I can. They 
afford an opportunity to explain some of the major problems of concern to our 
Board of Governors and to increase the interest of lawyers and judges in the 
many projects that our sections and committees are working on. 


I have been favorably impressed with the extent and effectiveness of the 
activities of many local bar associations. This is especially true of most of those 
in our larger cities. It is apparent that good organized bar work at the local 
level is vital and necessary if we are to promote successfully the interests of 
our profession and our duty to work toward improving the administration of 
justice. Local bars carry on a wide variety of activities, many of which are 
entirely outside the sphere of The Florida Bar while others parallel some in 
which The Florida Bar is deeply concerned. Among the latter are lawyer re- 
ferral services, legal aid organizations, crime prevention and control projects, 
and public information programs including the observance of Law Day. 


It is also apparent that many local bar associations are not well organized 
and do not have effective programs. This is true in many smaller cities and in 
some of the larger ones. What is needed is an organized program that will 
provide a forum for exchange of information between local bar associations 
concerning matters of common concern and provide close liaison between The 
Florida Bar and the local associations so that projects of mutual interest can 
be promoted more successfully. 


The initiation of such a program is planned for Saturday, March 2, 1968 in 
Tampa when the Florida Council of Bar Association Presidents, in cooperation 
with The Florida Bar, will sponsor a CONFERENCE OF LOCAL BAR ASSO- 
CIATION LEADERS. Details of this important conference are announced 
elsewhere in this issue and I urge that all bar association officers plan to attend 
together with committee chairmen concerned with the principal subjects of the 
conference. 
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Chairman Lee Jay Colling of the Council of Bar Association Presidents is 
in charge of the program, which will include a thorough discussion of legal aid 
programs and public relations projects, with an opportunity to question Flor- 
ida Bar leaders concerning any matters of concern to local bar associations. 
The luncheon at noon will feature a discussion of local crime prevention and 
control programs, and an address on the subject by Leon Jaworski of Houston, 
Texas, chairman of the American Bar Association Committee on Crime Con- 
trol. Mr. Jaworski is a good speaker who will be able to tell us what bar groups 
throughout the nation are doing on this important project. 


It is especially important in an integrated bar that close liaison be main- 
tained between the state organization and local bars and I believe that the 
March 2nd conference in Tampa will be beneficial to leaders of both groups. 
The conference should be an inspiration to local bar association leaders who 
are interested in improving the quality of their local programs. I hope that the 
conference will be well attended and that it will be the beginning of a per- 
manent series of such meetings that will increase the effectiveness of our Flor- 
ida Council of Bar Association Presidents and its member associations. 


P. Srmmons, JR. 
President 


VOL. 42, NO. 2 FEBRUARY, 1968 


ge 
ee 
bs 
4 
ay 
: 
91 


NOTICE OF MEETING OF RESOLUTIONS COMMITTEE 


The Resolutions Committee of The Florida Bar hereby gives notice that 
it will meet to consider proposed resolutions for the 1968 Annual Meeting at 
11 a.m., Tuesday, March 19, 1968, in the First National Bank Building, 
West Palm Beach. 


The Resolutions Committee at this meeting will consider only those 
proposed resolutions which are submitted in typewritten form by active 
members of The Florida Bar and which have been received by The Florida 
Bar at its office in Tallahassee at least fifteen days prior to this meeting, to- 
gether with any resolutions which may be proposed at such meeting by the 
Resolutions Committee or any of its members. Any active member of The 
Florida Bar may be present at the meeting. 


All proposed resolutions shall be presented and will be handled in ac- 
cordance with the procedure outlined under Article VI, By-Laws Under the 
Integration Rule, and Policies of the Board of Governors of The Florida Bar 
as published at page 605, September 1967 Florida Bar Journal. 


ERVICE FOR OUR READERS .. . 


AN EXTRA S 


3 A binder for a year’s issues of 
the Journal 


for 
e Convenience 
© Special Care 

e Easy Reference 


The Journal is cited more and more 
frequently. Preserve your copies for later 
reference. 


Made of brown imitation leather, the binding is imprinted in gold. The volume 
number and year are added by your specification. Back years available. Each 
binder is only $3.00 and includes cost of shipment. 


Order yours today, specifying year(s) to be imprinted. 
THE FLORIDA BAR JOURNAL 
Tallahassee, Florida 32304 
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Opinions 


IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D. 1968 


IN RE: INTEGRATION RULE 
OF THE FLORIDA BAR 


°° CASE NO. 36,762 


oe 


IN RE: PROPOSED AMENDMENT TO si 


CANONS OF ETHICS GOVERNING = 


ATTORNEYS 


Opinion filed January 17, 1968 


CASE NO. 36,761 


oe 


Cases of original jurisdiction—Petition for Amendment of 
Integration Rule and Petition for Amendment of Canon 46, Canons 


of Professional Ethics 


William P. Simmons, Jr., President of The Florida Bar, Marshall 
M. Criser, President-elect of The Florida Bar, and Julian D. 


Clarkson, for Petitioner. 


PER CURIAM. 

The Florida Bar has presented to 
this court for its consideration peti- 
tions seeking amendments to the In- 
tegration Rule of The Florida Bar, 32 
F.S.A., in the particulars hereinafter 
set forth. 

Article III of the Integration Rule 
of The Florida Bar provides for ap- 
portionment of one-half of the circuit 
representatives on the Board of Gov- 
ernors to be determined by an annual 
certification of the number of lawyers 
in each judicial circuit. This some- 
times results in an increase in the 
number of representatives from cer- 
tain circuits and corresponding de- 
creases in the number from other cir- 
cuits. The Rule provides that elec- 
tions in odd numbered circuits shall 
be held in odd numbered years, and 
that elections in even numbered cir- 
cuits shall be held in even numbered 
years. However, the Rule does not 
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provide for a special election in a 
circuit obtaining an increase in the 
number of representatives to which it 
is entitled if the vacancy arises during 
a year in which the circuit involved is 
not holding an election. The petition 
sub judice seeks an amendment to the 
Rule to provide for special elections 
in this type of situation. 

Specifically, the Bar is asking that 
Article III of the Integration Rule be 
amended as follows: 

a. The third sentence of paragraph 
1 as amended to read as follows (new 
language underlined): “Unless in- 
creased because of the provisions of 
subparagraph (d) below, the total 
number of representatives elected 
from judicial circuits shall be twice 
the number of the total of all the 
judicial circuits as constituted at the 
time of the election.” 

b. The following sentence to be 
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added at the end of paragraph | (c): 
“Any vacancy in the office of circuit 
representative reflected by an annual 
certificate shall be filled in the next 
ensuing circuit elections even though 
the vacancy arises in a circuit which 
would not otherwise be holding an 
election because of the staggered 
terms provided for in this article.” 
c. The second sentence of para- 
graph 2 as amended to read as follows 
(new language underlined): “Each 
elected member shall hold office for 


special elections required by subpara- 
graph (c) above shall be elected for 
terms of one year.” 

The request of The Florida Bar in 
the premises appears to be well 
founded and necessary in order to 
provide a more orderly method of 
electing members to the Board of 
Governors upon the happening of the 
contingencies hereinabove discussed. 
No opposition to the petition having 
been received or expressed at the oral 
presentation before the court, the 
petition is granted and Article III 
of the Integration Rule is hereby 
amended in the particulars herein- 
above set forth. 

By order rendered by this Court on 
November 17, 1958, 106 So.2d 558, 
this court amended Article X of the 
Integration Rule of The Florida Bar 
by prescribing rules of professional 
conduct consisting of a Code of Ethics 
applicable to the members of The 
Florida Bar included among which 
is Canon 46 entitled “Notice of Spe- 
cialized Legal Service,” and which 
reads as follows: 

“46. Notice of Specialized Legal 
Service 

Where a lawyer is engaged in ren- 
dering a specialized legal service di- 
rectly and only to other lawyers, a 
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brief, dignified notice of that faci, 
couched in language indicating that 
it is addressed to lawyers, inserted in 
legal periodicals and like publications, 
when it will afford convenient and 
beneficial information to lawyers de- 
siring to obtain such service, is not 
improper.” 

By its petition The Florida Bar 
represents that the foregoing Canon 
of Ethics dealing with the notice 
which an attorney may give of his 
availability for association with other 
lawyers for the performance of spe- 
cialized legal services is ineffectual to 
attain the salutary purpose intended 
thereby. It is the request of The Flor- 
ida Bar that the foregoing Canon be 
amended to conform in all respects 
to the counterpart Canon of Ethics 
adopted by the American Bar Asso- 
ciation which reads as follows: 

“46. Notice of Local Lawyers 

A lawyer available to act as an as- 
sociate of other lawyers in a particular 
branch of the law or legal service may 
send to local lawyers only and pub- 
lish in his local legal journal a brief 
and dignified announcement of his 
availability to serve other lawyers in 
connection therewith. The announce- 
ment should be in a form which does 
not constitute a statement or repre- 
sentation of special experience or ex- 
pertness.” 

From the oral presentation made 
before the court, and a careful con- 
sideration of the brief filed in support 
of the petition hereby considered, it 
is our view that no sufficient showing 
has been made to warrant a change 
in the existing Canon of Ethics deal- 
ing with this subject. Counsel for the 
Bar concede that to their knowledge 
no abuses by practicing attorneys of 
the privileges granted by the existing 
Canon have arisen, nor have they en- 
countered any problems involving a 
violation of this Canon by attorneys 
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engaged in the rendition of special- 
ized legal services in this state. We 
take judicial notice of the fact that a 
committee of the American Bar is now 
considering a comprehensive revision 
of its Canon of Ethics relating to the 
subject dealt with in the Canon here 
considered. It is our view that the 
best interests of the Bar will better be 
served by deferring any action look- 
ing to an amendment or change in the 
existing Canon of Ethics until such 


time as the work of the American Bar 
committee is completed and an op- 
portunity is afforded to consider what- 
ever recommendations it may make. 
For these reasons we deem it neces- 
sary to withhold our approval of the 
Bar's petition, and the request made 
thereby is therefore accordingly de- 
nied. 

CALDWELL, C. J., ROBERTS, DREW, THOR- 
NAL, ERVIN AND ADAMS, JJ., AND WIG- 
GINTON, DISTRICT COURT JUDGE, CONCUR 


IN THE SUPREME COURT OF FLORIDA 
JULY TERM, A. D. 1967 


RE: 


Opinion filed December 20, 1967 
Original jurisdiction — Petition of The Florida Bar for Adoption of Proposed 


Summary Claims Procedure Rules 


SUMMARY CLAIMS PROCEDURE RULES ** 


** CASE No. 36,481 


ae 


William P. Simmons, Jr., President, W. E. Grissett, Jr., F. A. Currie, William 


M. Hereford and Henry P. Trawick, Jr. 


PER CURIAM. 

The following Rules are hereby 
amended to read as follows: 

Rule 7.010 (b) Scope. These rules 
are applicable to all actions of a civil 
nature in the County Judges’ Courts, 
County Courts, Justice of Peace 
Courts, Small Claims Courts, and in 
all other courts in which civil jurisdic- 
tion is limited to actions at law in 
which the demand or value of proper- 
ty involved does not exceed $1,000.00 
exclusive of costs, interest and _ at- 
torneys’ fees. 

Rule 7.100 (b) Permissive Counter- 
claim. Any claim or setoff of the de- 
fendant against the plaintiff, not aris- 
ing out of the transaction or occur- 
rence which is the subject matter of 
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plaintiff's claim, may be filed not less 
than five days before the appearance 
date or within such time as the court 
designates, and tried, providing that 
such permissive claim is within the 
jurisdiction of the court. 

Rule 7.110 (a)(1) By Parties. Ex- 
cept in actions where property has 
been seized or is in the custody of the 
court, an action may be dismissed by 
plaintiff without order of court, (i) 
by plaintiff informing the defendant 
and clerk of the dismissal before the 
trial date fixed in the notice to appear, 
or before retirement of the jury in a 
case tried before a jury or before sub- 
mission of a nonjury case to the court 
for decision, or (ii) by filing a stipula- 
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tion of dismissal signed by all parties 
who have appeared in the action. Un- 
less otherwise stated, the dismissal is 
without prejudice, except that a dis- 
missal operates as an adjudication 
upon the merits when a plaintiff has 
once dismissed in any court an action 
based on or including the same claim. 

(b) Involuntary Dismissal. Any 
party may move for dismissal of an 
action or of any claim against him for 
failure of an adverse party to comply 
with these rules or any order of court. 
After a party seeking affirmative relief 
in an action has completed the pres- 
entation of his evidence, any other 
party may move for a dismissal on the 
ground that upon the facts and the 
law the party seeking affirmative re- 
lief has shown no right to relief with- 
out waiving his right to offer evidence 
in the event the motion is not granted. 
The court may then determine them 
and render judgment against the party 
seeking affirmative relief or may de- 


cline to render any judgment until the 
close of all the evidence. Unless the 
court in its order for dismissal other- 
wise specifies, a dismissal under this 
subdivision and any dismissal not pro- 
vided for in this rule, other than a 
dismissal for lack of jurisdiction or for 
improper venue or for lack of an in- 
dispensable party, operates as an ad- 
judication upon the merits. 

(c) Dismissal of Counterclaim. 
The provisions of this rule apply to 
the dismissal of any counterclaim. 

Rule 7.210 (b) Stipulation. The 
judge shall note the terms of such 
stipulation in the file; the stipulation 
may be set out in the judgment or 
made a part of the judgment by refer- 
ence to “the stipulation made in open 
court.” 

The Table of Contents is hereby 
amended by striking “or Cross-Claim” 
under Rule 7.110(c). 

CALDWELL, C. J., ROBERTS, DREW, THOR- 
NAL AND ERVIN, JJ., CONCUR 


IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D. 1965 


IN RE INTEGRATION RULE 


AMENDMENT — MIAMI LAW SCHOOL i 


CASE NO. 36,763 


CIVIL TRIAL PRACTICE PROGRAM. 


Opinion filed January 17, 1965 


Case of original jurisdiction—Petition for Approval of Law 


School Trial Practice Program 


Walter H. Beckham, Jr., for the Petitioner 


PER CURIAM. 

This matter has been heard on the 
petition of Walter H. Beckham, a 
member of The Florida Bar, on behalf 
of the Law Schpol of the University 
of Miami. 

It appears that said law school de- 
sires to offer a course in trial practice 


involving training in the actual me- 
chanics of civil trial practice and pro- 
cedure, and seeks the approval of 
this court in order to preclude any 
real or apparent violation of the In- 
tegration Rule, or, the Canons of 
Ethics. The proposed program was 


THE FLORIDA BAR JOURNAL 


: 
7 
- 
ae 


approved by action of the Board of 
Governors of The Florida Bar on No- 
vember 10, 1967, and by the Board of 
Directors of the Dade County Bar 
Association on May 4, 1967. 

It further appears that the proposed 
program offers a valuable aspect of 
legal education on an internship basis 
which may properly be made avail- 
able to all Florida law students. 

It is therefore ordered that the In- 
tegration Rule of The Florida Bar be 
amended by adding thereto Article 
XVIII, to be designated “Law School 
Civil Practice Program” and to read 
as follows: 


Announcing 


TIME FOR SUBMISSION: 


Manuscripts to be mailed to The Florida Bar 
Journal, Tallahassee, Florida, and to be postmarked not 


“Any law student in an accredited 
Florida law school may gratuitously 
assume the role of an advocate in a 
law school-sponsored trial practice 
program directly supervised by a law- 
yer licensed to practice in Florida, 
and involving insured non-personal 
injury claims only, wherein the rights 
of the claimants will be finally deter- 
mined pursuant to the voluntary sub- 
mission and agreement of all parties 
in interest.” 

It is so ordered. 

CALDWELL, C. J., THOMAS, ROBERTS, 
DREW, THORNAL, ERVIN AND ADAMS, JJ., 


THE FLORIDA BAR JOURNAL FIRST ANNUAL 
ARTICLE WRITING CONTEST 


later than April 1, 1968. 


PRIZES: First prize $100.00; Second prize $50.00. 

SUBJECT: “The Rights of Society v. the Rights of Individuals’ * * * 
* * * The article to deal with the criminal law field; 
considering constitutional due process, both procedural 
and substantive; the various aspects thereof; society is 
intended to encompass the whole thereof. 

ELIGIBILITY: Contest is open to all members of The Florida Bar. Article 


must be prepared for this contest and not previously pub- 
lished. All rights, title and interest to the article submitted 
must be assigned to The Florida Bar. All manuscripts 
except the two winners will be returned to the entrants, 
with a release of the rights assigned. 


INSTRUCTIONS: Article to be typed double spaced and of not more than 
4,000 words, properly footnoted with citations, etc. 
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As it has been for three quarters of a century. 


In connection with incorporation, qualification, amendment, 
merger, dissolution, withdrawal, statutory representation. . . 


In any state, the District of Columbia, Canada, any Canadian 


province, Puerto Rico, Virgin Islands, Bahama Islands, Liberia, 
Panama or the Philippine Republic. 


Talk to us whenever you have a corporation matter to handle. 


THE CORPORATION TRUST COMPANY + CT CORPORATION SYSTEM + ASSOCIATED COMPANIES 


C T CORPORATION SYSTEM, 1820 FIRST NAT'L BANK BLDG., ATLANTA, GA. 30303: 


I am a lawyer. Without charge or obligation, send me a copy of your little booklet What 
so I may see for myself what C T does to assist lawyers handling corporation work. 


NAME 


FIRM 


ADDRESS. 


CITY. 
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BONANZA 
FOR 
FLORIDA 
LAWYERS 


BY 


WILLIAM 
F, BEEMER 


William F. Beemer practices law in Or- 
lando; is a member Florida, Virginia, District 
of Columbia and Orange County Bar Asso- 
ciations; formerly Assistant Counsel, Martin 
Marietta Corporation and Contracting officer, 
Bureau of Naval Weapons. He holds a B.A. 
degree from Ursinus College, the M.A. 
from Clark University, the J.D. from George 
Washington University, and the L.L.M. 
from Georgetown University Graduate 
School of Law. 
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HE ROLE of the Federal Govern- 

ment in our daily business and 
personal life is increasing each year, 
and as a consequence federal budgets 
and expenditures, and thus federal 
procurements, have correspondingly 
increased. Today virtually every busi- 
ness, both large and small, is affected, 
either directly or indirectly, by feder- 
al procurements, Annually, Florida's 
share of such direct federal procure- 
ments exceeds 1 1/4 billion dollars. 
While a substantial portion of this 
1 1/4 billion dollars of federal pro- 
curement is by the Department of De- 
fense, NASA and federal highway and 
harbor programs, other federal agen- 
cies administering programs, such as 
federal housing, urban renewal, air- 
port and hospital construction, educa- 
tional, and the OEO, let contracts in 
FY 1967 (July 1, 1966-June 30, 1967) 
in excess of $375,000,000. 

More significant from the point of 
view of the private practitioner is the 
fact that a substantial proportion of 
the foregoing direct government pro- 
curement dollar is subcontracted to 
business firms within the state. Addi- 
tionally, many Florida firms receive 
subcontracts from prime contractors 
located in other states. One major 
prime contractor in the State of Flor- 
ida, for example, annually lets ap- 
proximately 30,000 subcontracts to 
Florida concerns. These subcontracts 
total approximately $16,000,000 and 
are let to over 3,000 suppliers. While 
the exact number of businesses with- 
in the State of Florida dealing direct- 
ly with the Government as prime con- 
tractors or indirectly as subcontractors 
cannot be ascertained, it is fair to say 
that some four to five thousand busi- 
ness firms annually are involved in 
government contracts in Florida. 


Potential in Federal Procurement 
From personal observation and dis- 
cussions with various businessmen 
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and attorneys throughout the state, it 
is my impression that we, as members 
of The Florida Bar, have failed in 
many aspects to fulfill our obligations 
to Florida businessmen in the area of 
government procurement. We have 
failed to grasp the significance of fed- 
eral procurement as a potential in- 
come producing area of the law, and 
have failed to advise many of our 
clients of the full ramifications and 
significance of government contracts 
and their provisions. The opportunity 
for supplying beneficial advice to our 
clients in their government contract 
dealings and for income to the legal 
profession is extensive. For various 
reasons, we have forfeited much of 
this government contract legal work 
to attorneys outside the State of Flor- 
ida. A Washington, D. C., newspaper, 
in a recent article evaluating major 
law firms in the District of Columbia, 
stated that a certain Washington law 
firm had cornered more than 50 per- 
cent of the government contract legal 
market. It is fair to say that a portion 
of that firm’s work, as well as work 
done by other Washington law firms 
in the government contract area, was 
for clients here in the State of Florida. 
By not taking an active interest in 
our clients’ government contract work, 
many of such clients have turned to 
law firms outside the State of Florida 
or have relinquished or forfeited sub- 
stantial rights and claims under their 
government contracts and subcon- 
tracts. 

Several years ago, a surety com- 
pany for a midwestern construction 
contractor with annual sales of some 
$8,000,000, found the contractor was 
insolvent, primarily as the result of a 
major government construction con- 
tract at a missile site. For years the 
contractor had retained as general at- 
torneys a leading and very competent 
law firm. While that law firm was 
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aware of the government contract, 
they failed, because of their unfa- 
miliarity with government contracts, 
to advise him of the many pitfalls of 
such contracts. Of course there were 
many instances where the contractor 
had failed to consult his attorneys. 
After reviewing the case, the surety 
company retained a law firm with ex- 
tensive experience in government con- 
tract matters. That law firm was able 
to present to the Government claims 
in excess of $500,000, a substantial 
portion of which was subsequently 
granted without the necessity of filing 
a formal appeal. By that time, how- 
ever, the recovery was too late to 
prevent this corporation from going 
into bankruptcy. Had this contractor 
received competent and timely legal 
advice, the claims which subsequently 
were granted as well as other claims 
could have been presented promptly 
and in all probability the contractor 
would not have become insolvent. 


Knowledge of Regulations Required 

In Rock Island, Arkansas ¢> Louisi- 
ana Railroad Company v. United 
States, 54 U. S. 141, 1920, the Su- 
preme Court of the United States de- 
clared, “Men must turn square corners 
when they deal with the Govern- 
ment.” This statement is especially 
true in dealing with government pro- 
curement. An attorney who repre- 
sents a corporation having govern- 
ment work must have a knowledge of 
these “square corners,” including the 
myriad of written regulations, pro- 
cedures and instructions issued by 
government agencies relating to pro- 
curement. Government personnel are 
controlled by these regulations, and if 
such personnel act outside their scope 
of authority or in violation of the reg- 
ulations, the Government may not be 
bound by such acts since government 
personnel do not have apparent 
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authority. Federal Crop Insurance 
Corp. v. Merrill, 322 U. S. 380 (1947). 

The Government procures its sup- 
plies and services by two basic meth- 
ods, formal advertisement and nego- 
tiations. While the former method 
comprises the greater portion of indi- 
vidual procurements, the latter repre- 
sents by far the greatest dollar volume. 
Formal advertisement is used for 
standard off-the-shelf type items or 
where firm specifications are available. 
Under this method the prospective 
contractor submits a sealed bid in 
response to the IFB (Information for 
Bid). Once the bids are opened, a 
bidder normally cannot withdraw his 
bid even though an award may not be 
made for a substantial period of time. 
Since the resulting contract will be 
firm fixed price, the bidder must in- 
sure himself prior to submitting his 
bid that the supplies to be furnished 
are appropriate for formal advertising 
and do not involve hidden research 


and development work. If they do, he 
may find himself ending up with a 
substantial loss. The same precaution 
is applicable to subcontractors. 
Statutes and Armed Services Pro- 
curement Regulations (ASPR) delin- 


eate the conditions under which 
“negotiations” may be used. Govern- 
ment personnel make this determina- 
tion, but your client should be sure 
that the negotiation method is not 
used improperly to avoid formal ad- 
vertising and that he is thus bypassed 
as a potential source. One of the 
major advantages of negotiations is 
that contract terms and conditions, 
specifications, etc. can be modified 
prior to contract execution. The at- 
torney should advise his client that 
the Government may accept his quote 
without negotiations. It is therefore 
essential that any and all objections 
to the RFQ (Request for Quote) be 
made in the contractor's quote. Be- 
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cause of the trend toward fixed-price 
type contracts, the contractor must 
assure himself that the correct type of 
contract is executed or he may be con- 
fronted with a substantial loss. 

The contract, including all enclo- 
sures, exhibits and references, should 
be read and analyzed very carefully 
by the contractor and his attorney. 
The contract package will probably 
contain a “Schedule,” boiler plate 
clauses, specifications, and drawings. 
Frequently inapplicable and inappro- 
priate clauses and provisions will be 
incorporated, The schedule is import- 
ant and is that portion of the contract 
which sets forth special terms, con- 
ditions and provisions applicable to 
the particular procurement. 

In addition to reviewing the pro- 
“ge contract itself, the attorney and 

is client should review ASPR and 
applicable statutes for, although in- 
conceivable to a lawyer, under the 
“Christian” doctrine required clauses 
may be held to apply to the contract 
even though not physically included 
therein or incorporated by reference. 
G. L. Christian and Associates v. 
U. S., 312 F2d 418, cert. den., 375 
U. S. 954. Currently many govern- 
ment agencies, rather than quoting 
clauses verbatim from ASPR, will in- 
corporate such clauses by reference. 
The attorney must be sure that only 
the proper clauses have been incor- 
porated by reference and must under- 
stand their import and ramifications. 

It is this writer's opinion that the 
terms of a subcontract must be scru- 
tinized even more carefully than a 
contract let directly by the Govern- 
ment. Private contractors have a tend- 
ency to include many prime contract 
clauses which are not required to be 
passed down and will frequently re- 
draft standard clauses to give the 
prime contractor greater protection 
than would the ASPR clause. Also, a 
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prime contractor may insert a provi- 
sion that the subcontractor will accept 
all terms which the prime may be 
required to accept from the Govern- 
ment. It is also interesting to note that 
most subcontracts are written in very 
minute lettering and, consequently, 
the subcontractor may not review the 
terms with the same scrutiny he 
would apply to prime contracts or 
may overlook significant provisions. 
Relief Under Government Contract 
Under a government contract the 
contractor has available several av- 
enues of relief, and the attorney can 
provide an essential service to his 
client by insuring that he receives all 
the rights which his contract gives 
him. Frequently suppliers do not take 
full advantage of such rights and may 
relinquish valuable claims by waiver 
and inaction. The average contract 
contains at least 10 to 12 clauses pro- 
viding for adjustment in contract 
price. The most important method of 
settling controversies is through direct 
negotiation and settlement with the 
government contracting officer. The 
next most important is an appeal un- 
der the “Disputes” clause to a board 
such as the Armed Services Board of 
Contract Appeals (ASBCA). If the 
claim is pursuant to or under a con- 
tract clause, the contractor must ex- 
haust his administrative remedy (ap- 
peal to ASBCA) before he can take 
his case to the Court of Claims. If the 
claim constitutes a breach of contract, 
the suit can be filed in the Court of 
Claims, or if the amount is not in 
excess of $50,000, in a U. S. District 
Court. If there is any possibility that 
the claim falls within the purview of 
the disputes clause, file an appeal 
with the ASBCA, The appeal will toll 
the statute of limitations applicable 
to the court action. Contractors under 
certain circumstances may obtain re- 
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lief from the General Accounting Of- 
fice. An area of relief which is fre- 
quently overlooked by suppliers, espe- 
cially subcontractors, is the extraordi- 
nary relief provided by Public Law 
85-804, ASPR Section 17, whereby pro- 
curing agencies have authority to 
grant relief on an equitable basis in 
the interest of national defense. 85- 
804 is not limited to prime contractors 
but is also available to subcontractors 
and_ sub-subcontractors. Substantial 
awards have been made under this 
law. 

Although a discussion of all of the 
various clauses is beyond the scope 
of this article, limited comments on a 
few of the more significant ones will 
probably be of value to the general 
practitioner. 

30-Day Statute of Limitations 

One of the most significant and at 
the same time most hazardous clauses 
is the “Disputes” clause. The con- 
tractor must file a notice of appeal 
within 30 days of receiving a written 
determination of the contracting offi- 
cer under the disputes clause. Unless 
such notice is timely filed, the deci- 
sion of the contracting officer becomes 
final and conclusive, and relief cannot 
thereafter be obtained in any court 
proceeding. Thus the disputes clause 
establishes a 30-day statute of limita- 
tions. Subcontractors should be especi- 
ally careful when accepting a disputes 
clause and should always insist that 
the clause be modified to reserve to 
itself the right at all times to repre- 
sent its interest. Unless such right is 
reserved, the subcontractor may find 
himself in the precarious position of 
having his claim controlled by the 
prime, whose interest is usually di- 
ametrically opposed to that of the sub- 
contractor. Prime contractors should 
insure that the time limit in its pro- 
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curement package is less than that in 
its prime contract. 

The “Changes” clause has caused 
the greatest amount of litigation and 
requires the greatest need for an at- 
torney. This clause gives the contract- 
ing officer the right to change unilater- 
ally drawings, designs and specifica- 
tions and gives the contractor the right 
to an equitable adjustment. Prime 
contractors will attempt to extend this 
unilateral authority to increases and 
decreases in the quantity of articles 
to be delivered. The supplier is under 
a duty to proceed with the work as 
changed and to pursue his administra- 
tive remedy even though the supplier 
may not agree with the directions. Al- 
though the clause speaks of writ- 
ten change orders issued by the con- 
tracting officer, the ASBCA and the 
courts have developed the concept 
of constructive change. A construc- 
tive change order results from con- 
duct, circumstances or instruments of 
an authorized government personnel 
which are of such a nature as to be 
construed or inferred to have the 
same or similar effect as a formal 
written change order. Following are 
some of the situations which have 
been held to constitute constructive 
changes: (1) specifications followed 
but end product does not perform 


to contract; (2) improper accelera- 
tion of work; (3) defective specifi- 
cations; (4) late or defective gov- 
ernment property; (5) unreasonable 
inspection procedures imposed by 
Government; (6) improper rejection 
of work; (7) actual or practical im- 
possibility; (8) unreasonable inter- 
pretation of contract by contracting 
officer; and (9) refusal by contracting 
officer to allow contractor to use alter- 
native methods or materials provided 
in contract. Suppliers frequently fail 
to recognize such changes and there- 
fore forfeit their relief. 

An area particularly to 
government contracts is the right of 
one party, namely the U. S. Govern- 
ment, to terminate unilaterally a con- 
tract for convenience. It can also 
terminate the contract where the con- 
tractor has failed to comply with the 
contract, and if it does so, it has the 
express right to charge reprocurement 
costs to the defaulted contractor. Such 
costs can be substantial. Attorneys 
representing subcontractors should 
carefully read proposed termination 
clauses since prime contractors fre- 
quently incorporate the ASPR clause 
which, in effect, gives the prime the 
right to terminate the subcontract not 
only when the Government has termi- 
nated work under the prime contract 
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but also for the convenience of the 
prime. The ASPR clause is especially 
risky when the items can be readily 
procured from a second or substitute 
source. A subcontractor should always 
attempt to limit the applicability of 
the termination for convenience pro- 
visions to work terminated by the 
Government. 

Both prime contractors and subcon- 
tractors having a “Government Prop- 
erty” clause should insist, where ap- 
plicable, that the limited “risk of loss” 
provision be incorporated in the con- 
tract. The contract should spell out 
concisely what, when and in what 
condition the property is to be de- 
livered. A subcontractor should be 
very, very reluctant to accept a 
“Patent Indemnity” clause as_ the 
prime probably does not have one. 
Similarly, prime contractors frequent- 
ly insist that subcontractors give them 
a “warranty” clause even though they 
have refused to accept one them- 
selves. Whenever a “Warranty” clause 
is proposed, it should be read in con- 
junction with the “Inspection” clause 
since the remedies of the two clauses 
are cumulative. 

In interpreting government con- 
tracts, the courts and appeal boards 
usually follow rules of construction 
applicable to commercial contracts. 
They attempt to determine the intent 
of the parties and will carry out that 
intent once ascertained. They will 
give a reasonable and logical interpre- 
tation to the contract, will attach 


reasonable and normal meaning to 
words unless it is demonstrated that 
the parties used the words in a special 
or technical sense, will construe the 
contract as a whole, will construe the 
contract where an ambiguity occurs 
against the drafter (usually the Gov- 
ernment), and will apply the rule of 
concurrent interpretation. Prior to 
submitting a bid or accepting a con- 
tract, a supplier should seek clarifica- 
tion from the contracting officer of 
any ambiguous terms or requirements. 

The foregoing has only touched 
very briefly on a few of the principal 
concepts of government procurement 
law and has been designed to ac- 
quaint the members of The Florida 
Bar with some of the more common 
problems, errors and pitfalls of this 
complex area of administrative law, 
which is poorly indexed and difficult 
to research. 

One of the projects of the Public 
Contracts Committee of The Florida 
Bar is to acquaint interested members 
of The Florida Bar with this field of 
law. Programs for this purpose in- 
cluded: the Fifth Annual Southeast- 
ern Seminar of Government Contracts 
and Procurement Law held on Feb- 
ruary 8-10, 1968, in Atlanta, Georgia, 
and the Briefing Conference on Small 
Business and Government Contracts, 
with special emphasis on subcontract- 
ing, sponsored by the Federal Bar As- 
sociation January 24-25 at St, Peters- 
burg Beach. 


Articles for 


the Journal 


The Journal seeks to inform the Bench and Bar of Florida about all phases of the 
programs of The Florida Bar and to serve as a clearing house of fact and opinion per- 
taining to the administration of justice and the legal profession. Readers are invited to 
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PROFESSIONAL 
THIcs 


Testifying on Behalf of a Client 


Advisory Opinion No. 67-30 


This Committee on Professional 
Ethics is again confronted with the 
ever vexing question of the interpre- 
tation of Canon 19 in the context of 
its effect upon a partnership. In this 
instance the partnership, one of whose 
members is a director of a bank, has 
been requested to act as counsel for 
the bank and its board of directors in 
connection with defense of a stock- 
holder’s suit. From the outset, there 
is a clear possibility that the director- 
partner will be required to testify on 
behalf of the bank and the board of 
directors in defense of this case. 

Canon 19 provides as follows: 


When a lawyer is a witness for his 
client, except as to merely formal mat- 
ters, such as the attestation or custody of 
an instrument and the like, he should 
leave the trial of the case to other coun- 
sel. Except when essential to the ends 
of justice, a lawyer should avoid testi- 
fying in court on behalf of his client. 


It would appear that the two sen- 
tences in the canon are directed to 
similar but distinguishable ends. The 
second sentence if literally read indi- 
cates that a lawyer should never testi- 
fy on behalf of his client “except 
when essential to the ends of justice.” 
The first sentence if read separately 
and literally would indicate that in 
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the event the lawyer is required to 
testify other than as to formal mat- 
ters, he should leave the trial of the 
case to other counsel. In other words, 
the phrase “except when essential to 
the ends of justice” would appear to 
modify the basic caveat against testi- 
fying, and not the provision for the 
use of other counsel. As we shall see, 
such a literal interpretation has not 
ultimately been given. 

For many years ethics committees 
have been troubled whether the “other 
counsel” to whom the trial of the case 
could be relegated by the lawyer-wit- 
ness could be his partner. To some 
extent consideration of this problem 
involved the more fundamental ques- 
tion as to the principal aim of Canon 
19. Without question, and at the very 
least, the canon was doubtlessly in- 
tended to preclude a cumbersome and 
distasteful situation in the mechanical 
trial of a law suit, and to avoid the 
embarrassment to an advocate of be- 
ing required to comment upon the 
credibility of his own testimony. On 
the other hand, it is equally as likely 
that the canon was also intended to 
strike at an even more fundamental 
problem, the danger that the identifi- 
cation of the lawyer with his client, 
and the probability or possibility that 
a fee, whether contingent or not, en- 
hanced by the outcome of the suit, 
would invite perjury. 
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The Committee on Professional 
Ethics of the American Bar Associa- 
tion initially considered the issue in 
its Opinion No. 50, rendered Decem- 
ber 14, 1931. The committee took a 
conservative approach to the interpre- 
tation of the canon, apparently con- 
cluding that the canon in effect mere- 
ly followed existing judicial decisions. 
Ultimately the committee concluded: 


A lawyer cannot therefore properly 
accept employment in any matter in 
which he knows, or has reason to believe, 
his testimony will be essential to the 
prospective client’s case. An attorney 
who accepted employment under such 
circumstances would find it difficult to 
disassociate his relations to the client as 
a lawyer and his relations to the litigant 
as a witness . . . Even if he actually 
could do so, the dual relationship would 
invoke embarrassing criticism. Although 
his zeal as a lawyer might not influence 
his testimony as a witness, an ever criti- 
cal public is only too apt to place such 
a construction upon it... 

A lawyer, having accepted employ- 
ment in ignorance of any fact which 
would indicate that his testimony might 
become indispensable to his client's 
cause, should not act as trial counsel 
after learning that he may be a witness 
as to other than formal matters. 


With reliance upon its Opinion No. 
33 rendered March 2, 1931, the com- 
mittee then concluded that “[a]s the 
lawyer cannot properly accept em- 
ployment in a matter in which he 
knows that he will be a material wit- 
ness for the party seeking to employ 
him, his partner cannot properly ac- 
cept employment from that party. 
Likewise, anything which requires a 
lawyer to withdraw from a case re- 
quires that his partners withdraw.” 

The discernible problems left by 
this blanket prohibition were next dis- 
cussed in Opinion No. 8 of the Com- 
mittee on Professional Guidance of 
the Philadelphia Bar Association, ren- 
dered February 10, 1941. That com- 
mittee declined to adhere to that por- 
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tion of the Opinion No. 50 of the 
American Bar Association which held 
in effect that “other counsel” could 
not be a partner of the witness. This 
was done essentially on the basis that 
Opinion No. 33 and other opinions of 
the American Bar Association relative 
to reciprocal responsibilities of part- 
ners, were directly concerned with 
situations in which the partners but 
for the ethical prohibition would find 
themselves in conflicting capacities. 
Thus the Philadelphia committee dis- 
tinguished the situation: 

Thus we are unable to agree with the 
reasoning which attaches any impropriety 
to the participation of a lawyer as a wit- 
ness and his partner as trial counsel in 
the matter where the partners have rep- 
resented the client from the outset and 
where they are not engaged upon op- 
posing or conflicting sides of the contro- 
versy. 


The Philadelphia committee offered 
the further view that a contingent fee 
in such situation would be improper 
and that opposing counsel and the 
court should be advised as to the 
status of the partner as a witness. 

Within a few months the American 
Bar Association committee took note 
of Opinion No. 8 of the Philadelphia 
Committee. In its Opinion No. 220 of 
July 12, 1941 in an extensive opinion 
by its then eminent chairman Henry 
S. Drinker, Esquire, the committee 
held as follows: 


With the decisions and Opinions 33 
and 185 where the lawyer would have 
been required to attack his own testi- 
mony or that of his partner, we are still 
in entire accord. To accept or continue 
such employment would necessarily place 
the lawyer in the inconsistent position 
condemned by Canon 6. 

We are also in accord with the posi- 
tion that where a lawyer will necessarily 
be a material witness as to matters not 
relating to his professional duties, he 
should not, in the first instance accept 
employment in the case. 
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The Committee as at present consti- 
tuted is of opinion, however, that a dis- 
tinction may often properly be drawn in 
cases where a partner's testimony relates 
to matters occurring in the course of his 
professional duties, and also in cases 
where the lawyer has long and intimate 
familiarity with the details of the matter 
in litigation, so that his withdrawal will 
necessarily deprive his client of knowl- 
edge and experience of peculiar and ir- 
replaceable value. 

We therefore consider both unwar- 
ranted and unwise the broad generaliza- 
tion in Opinions 33, 50 and 185 to the 
effect that a lawyer may never properly 
accept employment where his partner is 
likely to be a witness and that he must 


withdraw from a case when such proba- 


bility develops. 

We do not construe the words “other 
counsel” in Canon 19 as necessarily ex- 
cluding a partner of the lawyer who 
must become a witness. 

In our opinion, therefore, it cannot 
properly be said in every case that a 
lawyer may not properly appear in a 
case where his partner could not; but 
that each case should depend on its own 
facts. 

Like many other problems arising in 
the course of professional employment, 
this involves questions of good taste as 
well as of ethics, its solution depending 
largely on the surrounding circumstances, 
in the light of which each case must be 
resolved, within the limits above out- 
lined, by the lawyer, with, of course, full 
disclosure to opposing counsel and to the 
tribunal. 


Nevertheless, in Informal Opinion 
No. 396, rendered August 2, 1961, the 
American Bar Association committee, 
relying on Opinion No. 103 of the 
Committee on Professional and Judi- 
cial Ethics of the State Bar of Michi- 
gan (August, 1947), to the extent of 
holding that it would be improper for 
a lawyer to testify in a case in which 
his partner represented a proponent 
in a will contest if the firm knows or 
has reason to believe the testimony of 
the partner will be required. The is- 
sue of deprivation of counsel was ap- 
parently not deemed material, and in 
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fact for the first time the committee 
discussed a purported duty of the 
lawyer-witness to avoid being placed 
in a position where his testimony 
might not carry full weight. 

However, in still later Informal 
Opinion No. 887 (September 2, 1965), 
the committee was requested to ad- 
vise an attorney whether he might 
continue as counsel in a case even 
though it would be necessary for him 
to testify to certain communications 
received from parties, which had be- 
come material to the case after the 
lawyer's entry into the case. The com- 
mittee answered thusly: 


The Committee believes Canon 19 is 
sound and should be followed except in 
unusual cases where it is essential to the 
ends of justice that counsel testify. 

We feel it would be unethical for an 
attorney to accept employment in cases 
in which it is known he will be a wit- 
ness. 

In the light of the opinions cited and 
Mr. Drinker’s statements, the committee 
feels certain considerations should be 
given to the facts before the exception 
to Canon 19 should be invoked, namely: 
(1) that the client’s cause of action 
would be jeopardized by the withdrawal 
of counsel because of the impossibility of 
obtaining competent counsel to replace 
him, (2) the facts or conversations to 
which the counsel is to testify should be 
competent and material evidence; (3) 
counsel should at the earliest possible 
moment when he finds it necessary to 
testify advise the court and opposing 
counsel of these facts. 


The Washington State Bar Associa- 
tion Committee in Opinion No. 110, 
rendered June, 1962, took a categoric 
view not unlike Opinion No. 50 of the 
American Bar Association, holding 
that: 

It has been held in numerous opinions 


that the disability of a partner in a law 
firm is a disability of all the partners. It 


is the opinion of the committee that the 
same disability exists as far as employees 
and associates of the law firm are con- 
cerned and that it is not ethical for a 
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lawyer, his partner, or his associate to 
testify in court in behalf of his client 
except as to merely formal matters. 


Interestingly enough this commit- 
tee, not unlike the American Bar com- 
mittee, was asked to review again its 
Opinion 110, and in its Opinion 120, 
October, 1962, it is stated: 


While we do not desire to do any- 
thing to diminish the impact of Canon 
19 or to retract the decision as given in 
our Opinion No. 110, we are willing to 
admit that perhaps the generalizations in 
that opinion are too broad and that there 
may be certain exceptions to the general 
rule. The canon itself says, except when 
essential to the ends of justice the law- 
yer should avoid testifying in a court in 
behalf of his client. There may well be 
circumstances where it is essential to the 
ends of justice that a lawyer testify on 
behalf of his client or at least that a 
partner of a lawyer testify on behalf of 
the client . . . it would seem inequitable 


Service Co. 


Why 
do more 
companies 
incorporate in 


DELAWARE? 


Economy—Flexibility 
Stability in all corporate matters 


Attorneys —for free digest 
of law, precedents, 
forms, write 
CORPORATION 
SERVICE 


“Complete corporate service in 
incorporation and representation 
of Delaware corporations, their 
qualification in other states, and 
preparation of papers. 
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to deprive a client of a counsel of its 

choice and counsel who are best equip- 

ped because of long association and 
training of a particular matter to 
handle the case merely because there is 

a possibility that one of the members of 

counsel’s law firm may be required to 

testify. 

If anything at all can be gained 
from the foregoing it is that one ren- 
ders generalizations with peril. Never- 
theless it is manifest that the practis- 
ing bar is in need of guidance. We 
shall endeavor to do this, emphasizing 
that the area is one all but devoid of 
certainty. Upon reflection, this com- 
mittee concludes that the more flex- 
ible standard advocated in Opinion 8 
of the Philadelphia Bar Association, 
Opinion No. 120 of the Washington 
State Bar Association and Opinion 
No. 220 and Informal Opinion No. 
887 of the American Bar Association 
provide the desirable criteria. We in- 
terpret these collectively to stand for 
the propositions that: 

1. Neither a lawyer nor his firm 
should accept employment believing 
or having reason to believe that a 
member or associate of the firm 
will be required to testify in a cause. 

2. If it subsequently develops that 
such testimony is necessary, the wit- 
ness should no longer serve as an ad- 
vocate. (Indeed, such testimony may 
be legally inadmissible, see Millican 
v. Hunter, 73 So.2d 58 (Fla. 1954).) 

3. “Unless essential to the ends of 
justice” both the lawyer and his firm 
should withdraw and other counsel 
be selected in the event of such testi- 
mony. Various situations suggest 
themselves within the range of being 
essential to justice. Primarily these in- 
clude instances such as the one in- 
volved in Opinion No. 220 of the 
American Bar Association and In- 
formal Opinion No. 887 in which the 
need for testimony apparently devel- 
oped during the course of a prolonged 
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matter and when it would be mani- 
festly unfair to deprive the client 
either of the benefit of the partner 
with knowledge of the facts as a wit- 
ness or other members of the firm as 
advocates possessing existing familiar- 
ity with a complex situation. In all 
events in this situation a contingent 
fee is impermissible and complete 
disclosure should be made to the 
court and opposing counsel. 

Having accepted this criteria, this 
committee addresses itself to the par- 
ticular situation at hand. Three mem- 
bers dissenting, the committee con- 
cludes that the ends of justice do not 
require that the firm continue to par- 
ticipate in the matter with the excep- 
tion of the representation of the direc- 
tor-partner individually. We decide 
this because from the information 
available to us it appears that the at- 
torney who would try the case has just 


joined the firm and that although 
the director-partner presumably has 
knowledge of the subject of dispute, 
there had been no extensive prior 
legal preparation by him or the firm 
which would go to naught by invo- 
cation of Canon 19. Finally we are 
told that in any event other compe- 
tent counsel in the community are 
available for the defense. 

THE FLORIDA BAR COMMITTEE 
ON PROFESSIONAL ETHICS 
By THomas C. MacDona JR. 

Chairman 


Advisory Opinion No, 67-45 

The committee is asked whether in 
the course of compliance with Chap- 
ter 67-53, Laws of Florida (the so- 
called Scrivener’s Act), an attorney 
may indicate after his name that he is 
an “attorney” or an “attorney at law.” 
We find no ethical objection to such a 
listing. 


announce with pleasure that 


has joined our Company 
and has hoon named 


Vice President — Lawyer Relations 
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When time counts, count on 
dialing your own station-to-station 
Long Distance business calls. 
Saves you up to 40% over 
person-to-person calls. 
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NEWS OF THE LEGAL PROFESSION 


Dacey Brings 
Libel Suit 

The Florida Bar, the Journal 
and Boyd H. Anderson, Jr., 
author of an article published 
in the March 1967 issue, are 
named as defendants in a 
$1.5 million libel suit filed in 
the United States District 
Court, Southern District of 
Florida, on January 2. 

Norman F. Dacey, Bridge- 
port, Connecticut, author of 
“How to Avoid Probate,” claims 
the defendants in the article 
“How to Avoid Trouble” con- 
trived and intended to injure 
the plaintiff, and deprive him 
of the respect, confidence and 
esteem peculiarly essential to 
the practice of his profession of 
investment counseling and es- 
tate planning. . .” 

He further claims that he 
was defamed by allegations 
that the Connecticut Bar had 
taken action against him as a 
result of the publication of his 
book, which allegations were 
false and calculated to damage 
his name and reputation, dis- 
credit the book and discourage 
its sale. 

William C. Steel, Miami, is 
acting as counsel for The Flor- 
ida Bar in the suit. 

In an order filed January 25, 
United States District Judge 
Ted Cabot dismissed the com- 
plaint of Dacey v. The Florida 
Bar and cancelled a_ hearing 
that had been scheduled for 
February 12, 1968. The Court 
stated it lacks jurisdiction over 
the subject matter of the com- 
plaint in that plaintiff's jurisdic- 
tional allegations are wholly 
deficient. 
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Screening Guidelines Set 


For Judicial Appointments 


The Board of Governors has approved guidelines 
formed by Governor Claude Kirk and a committee of the 
Bar to screen persons being considered by the Governor 


for judicial appointment. 


The guidelines were based 
on the assumption by the Bar 
that the present administration 
is committed to improving judi- 
cial administration through the 
appointment of highly qualified 
judges and that The Florida 
Bar will render professional 
by screening persons 

ing considered on an objec- 
tive and non-partisan basis. 

The guidelines are: 

(1) Only names of persons 
being seriously considered for 
appointment will be submitted 
for screening. Where more than 
one is being considered, the 
names should be submitted at 
the same time in which case 
separate screening committees 
will be appointed. 

(2) No publicity to be given 
persons wie consideration for 
judicial appointment, and no 
announcement of any kind to 
be made until after The Florida 
Bar screening report is re- 
ceived. 

(3) Screening committee re- 
ports of “unqualified” will in- 
clude detailed reasons for such 


The initial complaint was pre- 
pared and filed by Dacey him- 
self. On January 30 his attorney 
filed an amended complaint. 
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conclusion, and the president of 
The Florida Bar will personally 
give the Governor such report 
verbally before submission in 
writing. 

(4) The Governor will give 

eat weight to the recommen- 

tion of a screening commit- 
tee. 

(5) Extraordinary precau- 

tions shall be taken by all con- 
cerned to insure the confiden- 
tiality of screening committee 
reports. 
(6) Ten days to be allowed 
for screening trial court judges; 
15 days for screening appellate 
court judges. 


Back Injury 
institute Subject 


Al J. Cone, West Palm 
Beach, is one of the partici- 
pants in the Third Annual 
Southeastern Trial Institute at 
the Tutwiler Hotel, Birming- 
ham, Alabama, Febru 23- 
24. The institute will deal with 
how to litigate a back injury. 

Lawyers interested in attend- 
ing may contact Douglas Lan- 
ford, Director Continuing Le- 
gal Education, P. O. Box 2987, 
University, Alabama 35486. 
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A Lawful Society 


Law Day Observance May 1 


Ten weeks from now the 60 local bar associations in 


Florida will collectively observe Law Day 


1968. The 


Florida Bar has already notified local bar groups that 
plans should be made now to promote interest in the 


annual event. 

This year’s theme is “Only a 
lawful society can build a bet- 
ter society.” 

State Law Day chairman 
John E. Norris of Lake City 
and members of the Bars 
American Citizenship Commit- 
tee have started a peninsula- 
wide campaign to stimulate 
enthusiasm among local bar as- 
sociations to participate in the 
commemoration. Norris, vice- 
chairman of the American 
Citizenship Committee, was al- 
so Florida leader of Law Day 
last year. Quillian Yancey of 
Lakeland is chairman of the 
American Citizenship Commit- 
tee which sponsors Law Day 
each year in the state. 

Assisting Norris with the task 
of Law Day promotion are 
committee members A. G. Con- 
don, Jr., of Pensacola, Sam 
Goodfriend of Jacksonville, 
Hamilton D. Upchurch of St. 
Augustine, John B. Mattingly 
of DeLand, John D. Menas of 
Tampa, A. Bradford Smith of 


Venice, Edward N. Claughton, 
Jr., of Miami, Saul G. Cooper 
of Miami, Ralph Fisch of Mi- 
ami, and Ainslee R. Ferdie of 
Coral Gables. They will act as 
regional supervisors in charge 
of injecting vigor into the state- 
wide program. 

This is the eleventh year that 
the American Bar Association 
and state bar associations have 
observed Law Day. The Flor- 
ida Bar has participated ever 
since the annual observance 
was officially proclaimed by the 
President of the United States 
in 1958. 

The first day of May is Law 
Day. It is not a lawyer’s day, 
but an occasion for emphasiz- 
ing the significant place of law 
in American life. Normally lo- 
cal bar associations gear their 
Law Day efforts for the two 
weeks prior to May 1. In those 
weeks local lawyers distribute 
posters to merchants, make 
speeches to civic groups and 
sponsor programs on radio and 


long-time general counsel. 


time select. 


Foundation Established to 
Promote Real Property Law 


Lawyers’ Title Guaranty Fund has established the George 
B. Carter Foundation in honor of The Fund’s founder and 


Announcement of the foundation followed Carter’s retire- 
ment on December 31, 1967. Its purpose is to provide for the 
teaching, study and development of real property law at the 
University of Florida College of Law and such other colleges of 
law in the State of Florida as the trustees may from time to 


On January 1, 1948, Lawyers’ Title Guaranty Fund, Amer- 
ica’s first bar-related title assuring organization, commenced 
operations patterned after a concept conceived by Carter. He 
served The Fund as general counsel from its inception. 
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Law Day 
USA 


MAY 1 


Only a lawful society 
can build a better society 


television stations. The Florida 
Bar has already sent to all local 
bar associations a collection of 
ideas for Law Day events. 

Chairman Norris has pointed 
out that “in these troubled 
times, when some people have 
demonstrated complete disre- 
gard for law and order, Law 
Day possibly may have an in- 
fluence in a way it never has 
before.” 

Norris plans to arrange for 
Gov. Claude Kirk to issue a 
proclamation naming Wednes- 
day, May 1, as Law Day 1968 
in F lorida. The Bar hopes the 
official statement by the Gover- 
nor will help publicize the im- 
portance of Law Day to Flor- 
idians. 

Local Law Day committees 
are encouraged to plan their 
activities early and to be sure 
they have enough lawyers in- 
volved in local programs to 
make the observances impres- 
sive. 


Reprints Offered 


Would you like a sneak pre- 
view of what your future law 
practice may be like? Reprints 
of an article entitled “Attorney- 
at-Law, Future Style,” are of- 
fered to interested members of 
the Bar by Campbell’s List, 
Inc., Campbell Building, Mait- 
land, Florida 32751. 
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Local Bar Conference Announced 


Local bar association leaders 
will meet Saturday, March 2, 
in Tampa. A statewide confer- 
ence co-sponsored by the Flor- 
ida Council of Bar Association 
Presidents and The Florida Bar 
will be held in the Fountain 
Court Room of the Sheraton- 
Tampa Motor Inn. 


Featured at the six-hour 
gathering will be talks by Bar 
leaders who will discuss public 
relations, lawyer referral, legal 
aid, crime control, grievance 
procedures, unauthorized prac- 
tice of law, and other subjects 
of vital interest to members of 
The Florida Bar. 


The goal of the conference 
will be to provide timely facts 
to local bar association Seadoen 
to help stimulate local bar pro- 
grams and to help local bar as- 
sociations have a better under- 
standing of localized and state- 
wide legal problems. 


The all-day conference also 
will give local leaders a chance 
to ask direct questions to Flor- 
ida Bar chiefs about problems 
and projects of mutual concern. 


Here is the schedule of events 
for the March 2 conference: 


10 a.m.—Panel discussion on 
legal-aid and _lawyer-referral 
programs in Florida. 

12 noon—Luncheon for all 
conferees, with Leon Jaworski 
of Houston, Tex., as the main 
speaker. Mr. Jaworski is chair- 
man of the American Bar Asso- 
ciation Special Committee On 
Crime Control and Prevention. 

2 p.m.—Panel discussion on 

ublic relations projects for 

cal bar associations, with 
how-to-do-it explanations by 
project chairmen who have suc- 
cessfully conducted public rela- 
tions programs. 

3 p.m.—A one-hour period 
when conferees will be able to 
ask questions of Florida Bar 
leaders about ethics opinions, 
grievance procedures, unauthor- 
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ized practice of law, continuing 
legal education, and _ other 
topics. 

4 p.m.—Reception for all 
conferees. 

Wives of the conferees are 
invited to participate in the 
mid-day luncheon and the 4 
p-m. reception. 

The Florida Council of Bar 
Association Presidents and The 
Florida Bar urge all leaders of 
local bar associations to attend. 


Hadlow Fills 


Board Vacancy 


Earl B. Hadlow, Jacksonville, 
was elected and sworn in as a 
member of the Board of Gov- 
ernors at its January 12-13 

meeting in 
Miami 
Lakes to fill 
the vacan- 
cy in the 
Fourth Ju- 
dicial Cir- 
Scuit created 
by the res- 
ignation of 
W. E. Gris- 
HADLOW sett, Jr. 

Grissett resigned December 
9, 1967, after having served 
since 1964 as one of three rep- 
resentatives from the Fourth 
Circuit. He is current chairman 
of the Bars Civil Procedure 
Rules Subcommittee. 

Immediate past chairman of 
the Real Property, Probate and 
Trust Law Section, Hadlow has 
been active in Bar work for 
a number of years. He was 
president of the Jacksonville 
Bar Association during 1966, a 
member of the Grievance Com- 
mittee for the Fourth Circuit 
from 1962-1965, and_has 
served on steering committees 
for continuing legal education 
courses. He is a fellow of the 
American College of Probate 
Counsel. 
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Lawyer-Pilots 
Schedule Meeting 


In West End 


The Lawyer-Pilots Bar As- 
sociation will hold its midwin- 
ter meeting at the Grand 
Bahama Hotel and Country 
Club, West End, Grand Ba- 
hama Island, from March 22 to 
24. The association is a non- 
profit corporation organized in 
1959 to promote interest and 
development of aviation law 
among the members of the 
national and international bar. 

The program for the sympo- 
sium will relate to admiralty 
and its impact on general avia- 
tion. Participants will include 
Judge David W. Dyer of the 
United States Fifth Circuit 
Court of Appeals as moderator; 
Walter H. Beckham, Jr., vice 
chairman of The Florida Bar 
Aeronautical Law Committee; 
and Calvin Breit, an admiralty 
specialist of the Virginia Bar. 

Additional information about 
the symposium may be ob- 
tained from the association, 
P. O. Box 289, Camden, New 
Jersey. 


Amend Rules Every 


Four Years: Board 

That the procedure for 
amending Florida court rules 
be changed to permit revisions 
every four years rather than 
every two years as it is now 
was recommended by the 
Board of Governors of The 
Florida Bar meeting in Miami 
Lakes last month. 

Florida Court Rules Chair- 
man Henry P. Trawick, Jr., 
presented and the Board ap- 
roved a new procedure to 
handle proposed changes be- 
ginning April 1, 1973. The pro- 
cedure has been submitted to 
the Supreme Court for its 
adoption. 

e procedure may be dis- 
pensed with if the court de- 
cides an emergency change is 
required. It permits correction 
of clerical errors at any time. 
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Case Seeks to Prove Tax Validity 
Professional Service Corporations 


The Florida Bar will file an amicus curiae brief in the 
case of Kurzner v. United States, a professional service 


corporation tax case 
trict Court of the Sou 

Authorization was given by 
the Board of Governors during 
its meeting in Miami — 
anu: 12-13 to join in the 
the Florida Professional Service 
Corporation Act as creating a 
valid corporation for federal in- 
come tax purposes. 

In 1965 the Internal Revenue 
Service strengthened its regula- 
tions which held that profes- 
sional service corporations were 
not true corporations and it 
would not recognize them for 
income tax purposes. The Serv- 
ice announced a policy of liti- 
gation of all state professional 
service corporation laws. 

The first decision was ren- 


ending 
ern District of Florida. 


in the United States Dis- 


ayers, an incorporated law 
be. The Empey decision, in 
which the Colorado Bar Asso- 
ciation intervened as amicus 
curiae, was the first attempt by 
the Treasury Department to tax 
as a partnership an entity that 
qualified as a corporation under 
state law. 

Professional service corpora- 
tion tax cases are now pending 
in every state where a Profes- 
sional Service Corporation Act 
has been passed by the state 
legislature. A pre-trial confer- 
ence in Kurzner v. United 
States will be held on March 1, 
with the trial set for April 1. 
The Internal Revenue Service 


has placed all Florida profes- 


dered on August 31, 1967, in 
Empey vs. United States, re- 
sulting in a decision for the tax- 


sional service corporation cases 
in suspense pending the out- 
come of the case. 


Minimum Fee Schedule 
Studied for Florida 


A statewide minimum fee schedule was recommended to the 
Board of Governors of The Florida Bar by the Economics of Law 


of the Board. The 


Practice Committee at the January meetin 
requested the com- 


Board adopted the schedule in principle a 
mittee to continue its study and preparation. 

Doris Dudney, Tampa, chairman of the Subcommittee on Fees, 
presented a written report to the Board, pointing out that the 
subcommittee agreed a minimum fee schedule is desirable to 
provide assistance to lawyers, particularly those beginning practice, 
in determining what fees they should charge, and in explaining 
fee charges to clients. 

The subcommittee also agree that any statewide minimum fee 
schedule for Florida should be a recommended or advisory schedule 
only. Difference in local customs and economic conditions can and 
should allow variations on the local level. 

Advantages resulting from such a schedule would include 
statewide uniformity in minimum fee charges and in the descrip- 
tion of services or areas of services to which the fees are applicable; 
an intensive review of minimum fees charged to make certain they 
produce an adequate return in the light of present day economic 
conditions; the “economic upgrading” of fees in localities of the 
state which have inadequate minimum fee charges; and supplying 
a minimum fee schedule to local bar associations which now have 
none. 


Law Center 
Housing Complex 
Loan Obtained 


The University of Florida 
has been awarded a $1.5 mil- 
lion federal loan for construc- 
tion of three units of a pro- 
posed eight-wing housing com- 
plex for its new University Law 
Center. 

The three wings will provide 
128 apartments for 246 persons 
comprising a mixture of single 
and married law students. In- 
cluded in the project will be 
construction a commons 
building with a student lounge, 
snack bar and meeting space, 
financed in part by $336,000 in 
University housing auxiliary 
money. 

It is anticipated bids can be 
taken in May with ground- 
breaking in August or Septem- 
ber and completion about a 
year later—in time for occupan- 
cy during the 1969 fall quarter. 

First phase of the law cen- 
ter—a $2,532,982 academic 
building—is now under con- 
struction on Newberry Road in 
the northwest sector of the 
campus. Dean Frank Maloney 
of the University’s College of 
Law said work is on schedule 


‘and completion is expected by 


August. 

The housing complex, de- 
signed as two four-story build- 
ings, each containing four 
separate wings, represents the 
second phase of the law center. 
The third phase will be the 
commons building. 

Smith and Sapp Construction 
Co. of Orlando is contractor for 
the academic building, contain- 
ing classrooms, a 750-seat audi- 
torium which can be converted 
into seven classrooms, a library 
designed for 200,000 volumes 
with provision for expansion, 
faculty offices and other facili- 
ties. 

The academic building will 
permit the law college to ex- 
pand its enrollment gradually 
to 1,200 students. There were 
723 students enrolled in the 
college in the fall quarter. 
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Non.competition Contracts — 
Public Policy — Mutuality 

On petition for writ of certiorari, 
the Supreme Court determined that 
the Circuit Court for Dade County 
was correct in holding that perform- 
ance in Florida of a foreign made 
contract which is repugnant to Flor- 
ida’s public policy is unenforceable 
in Florida, but not necessarily void or 
unenforceable in other jurisdictions. 
Florida’s public policy and_ statutes 

cannot be applied 
to a foreign con- 
tract to void its 
operation else- 
where. 

When, however, 
the petitioner as- 
serted in the cir- 
cuit court that a 
covenant not to 
compete contained 


ROSENBERG 
in the contract was lacking in mutual- 
ity of obligation, the circuit court 
should not have ruled that it was 
unnecessary to consider the question 
of mutuality because it had found the 


contract unenforceable as against 
public policy in this state. The Su- 
preme Court pointed out that if, un- 
der applicable law, the contract was 
found to be lacking in mutuality of 
obligation, the contract can be void 
in its entirety and everywhere, and 


This column is edited this month by Shel- 
don Rosenberg of North Miami on behalf of 
the Corporation, Banking and Business Law 
Committee, Davisson F. Dunlap, Jackson- 
ville, chairman. 
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not merely unenforceable in the State 
of Florida; therefore, the petitioner, 
unless he received a ruling on the 
question of mutuality, would be re- 
quired to litigate the unenforceable 
nature of the contract in each state 
where it was brought into question. 
But should the petitioner succeed on 
the question of mutuality, the validity 
of the contract would be settled 
everywhere. Cerniglia v. 
Farms, Inc., 203 So.2d 1. 


Bills and Notes—Accommodation Party 

Ebeling signed a negotiable promis- 
sory note which was also signed by 
Granite, a co-defendant who actually 
incurred the debt evidenced by the 
note. The note was signed by Granite 
on October 9, 1964, but was signed by 
Ebeling at a later date when the note 
was already in default. 

The deposition testimony of the 
plaintiff, Lowry, and the defendant, 
Ebeling, revealed that the defendant, 
who signed the note without value, 
did so for the purpose of lending his 
name to the defaulting maker of the 
note after the plaintiff had told the 
maker that he would sue the latter 
unless the maker produced a co-signer 
to guarantee the payments. The Court 
of Record for Broward County en- 
tered a summary final judgment 
against Ebeling. 

The appellate court observed that 
under F.S.A. Sec. 674.32 an accommo- 
dation party is one who has signed 
the instrument as maker, drawer, ac- 
ceptor or endorser, without receiving 
value therefor, and for the purpose 
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of lending his name to some other 
person. And, an accommodation party, 
insofar as the holder is concerned, is 
equally obligated with the principal 
maker and therefore jointly liable to 
the holder. The fact that the note was 
in default at the time of signing by 
Ebeling did not affect application of 
F.S.A. Sec. 674.32. This fact merely 
gave to the note the character of a 
demand obligation. Ebeling v. Lowry, 
203 So.2d 506. 


Sales—Bailment 

The plaintiff, Penguin Frozen 
Foods, entered into a purchase agree- 
ment with Marine Garden, Inc., by 
which payment was conditioned upon 
presentment to the local bank in Mi- 
ami documents of title evidencing the 
vesting in Penguin of the title to the 
shrimp. Marine Garden, Inc., in turn, 
was to purchase the shrimp from the 
defendant, Southeast Foods, Inc., 
which had stored the shrimp with its 
co-defendant, National Freezers, Inc. 

Southeast instructed National to is- 
sue a non-negotiable warehouse re- 
ceipt in the name of Penguin, which 
non-negotiable receipt was delivered 
by National to Southeast and was in 
turn given by officers of Southeast to 
the president of Marine Garden. 
This was done despite the fact that 
the president of Marine Garden was 
not trusted by the representatives of 
Southeast, who testified that they 
were aware of his “bad reputation,” 
and which officers also knew that the 
president of Marine Garden could 
utilize this receipt to obtain cash from 
Penguin through the local bank. Even 
when one of the representatives of 
Southeast knew that the receipt had 
been in fact delivered to the local 
bank for the purpose of obtaining 
payment, Southeast did nothing either 
to safeguard the payment or protect 
the money. 
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After the president of Marine Gar- 
den appropriated the money and left 
town, Southeast ordered National not 
to deliver the shrimp until further 
notice, and National, adhering to 
these instructions, refused to release 
the shrimp to Penguin. It instead re- 
leased it to Southeast, which there- 
after sold the shrimp and retained the 
proceeds. 

Citing to Florida Statutes, Sec. 678.- 
44, which controlled the rights of per- 
sons to whom warehouse receipts 
were transferred, the court concluded 
that the right of Penguin to acquire 
the obligation of National as_bailee 
was defeated by Southeast’s cancella- 
tion of the transfer order. A summary 
judgment in favor of National Freez- 
ers, Inc., was affirmed, but Southeast 
Foods, as the bailor-seller of the 
shrimp, was required to bear the loss 
resulting from the misappropriation 
of documents covering the shrimp 
since, although it had knowledge of 
the reputation of the president of Ma- 
rine Garden, it had nevertheless en- 
trusted him with non-negotiable ware- 
house receipts issued in the name of 
the buyer; thereafter it had failed to 
take action to protect itself, even after 
learning that the documents had been 
presented to a local bank for payment 
by the president of Marine Garden, 
who, thereafter absconded with the 
funds. This ruling was predicated on 
the principle of law that “When one 
of two innocent parties must suffer 
through the act or negligence of a 
third person, the loss should fall upon 
the one who, by his conduct, created 
the circumstances which enabled the 
third party to perpetrate the wrong or 
cause a loss.” Consequently, the judg- 
ment in favor of Penguin and against 
Southeast was affirmed. Southeast 
Foods, Inc., v. Penguin Frozen Foods, 
203 So.2d 39. 
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Principal and Surety—Liability of Surety 

Griggs, who had agreed to pur- 
chase certain property and _ provide 
the seller with a surety bond for the 
completion of the buildings, sub- 
mitted an application for such a bond 
to National Union, accompanied by 
forged construction contract. The 
bond was issued by National Union 
naming the sellers, the Teutons, as 
obligees and referring to the contract 
which was, in fact, forged. 

Robuck, a plumbing contractor, 
brought these two actions against Na- 
tional Union on the performance 
bond to collect their mechanic’s lien 
for labor, services and materials used 
on the job. National Union defended 
on the grounds of F.S.A. 627.01081, 
arguing that the bond was void ab 
initio, due to fraud perpetrated upon 


it inducing it to issue the same. The 
District Court of Appeal of Florida, 
First District, affirmed the two final 
summary judgments in favor of the 
plaintiff sub-contractor, stating that 
the specific provisions of F.S.A. 
627.0900(2) prevail over the general 
provisions of F.S.A. 627.01081, and 
that fraud practiced by the principal 
upon the surety does not affect the 
liability of the surety to an obligee, 
unless the obligee was a party to the 
wrong-doing or concealed material 
facts from the surety when it was the 
obligee’s duty to disclose them. The 
surety’s obligation is generally co-ex- 
tensive with the principal's obligation 
and the contracts of a surety are con- 
strued in favor of the obligee. Na- 
tional Union Fire Insurance Company 
of Pittsburgh, Pennsylvania v. Ro- 
buck, 203 So.2d 204. 


Supplementing the Real Property, 
Probate and Trust Law Notes which 
appeared in the December Bar Jour- 

we wish to 
mention some fur- 
ther enactments of 
the 1967 Legisla- 
ture which will be 
of interest to the 
real property and 
probate practition- 
er. 


Applications for 


KOHRS acquiring and fill- 
ing submerged lands are affected in 
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numerous ways by Chapter 67-5 and 
Chapter 67-393. The former adds two 
members to the Trustees of the In- 
ternal Improvement Fund and _ pro- 
vides for obtaining conservation re- 
ports before property can be con- 
veyed. The latter enactment revamps 
the procedure for dredge and fill ap- 
plications and requires a_ biological 
survey and ecological study to be 


This material was prepared for the Real 
Property, Probate and Trust Law Section 
by Edward J. Kohrs, editor, Publication 


Committee; William Turnbull, Orlando, 


chairman. 
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made before action by the Trustees 
on such petitions. The Trustees are 
required to determine, based upon 
the reports submitted, what effect a 
sale of islands or submerged lands 
would have upon the conservation of 
fish, marine and wild life or other 
natural resources including beaches 
and shores. 

The so-called Greenbelt Law was 
changed by Chapter 67.117 which 
amends F.S. 193.201. The requirement 
that lands must be used exclusively 
for agricultural purposes for five 
years prior to the agricultural zoning 
action has been eliminated. The Act 
now provides that “All lands which 
are used primarily for bona fide agri- 
cultural purposes shall be zoned agri- 
cultural.” Thus the period of time has 
been shortened and the word “pri- 
marily” has been substituted for the 
word “exclusively.” In addition, the 
county tax assessor and the county 
agent now sit as nonvoting ex-officio 
members of the county agricultural 
zoning board, which is comprised of 
the board of county commissioners as 
voting members. 

Abuse of the Florida homestead 
exemption by non-residents has been 
attacked by Chapter 67-134, which 
provides for a lien on the property of 
any person whose will is being pro- 
bated or administered in another 
state, where an allegation that such 
person was a resident of that state, 


where homestead exemption had been 
claimed on Florida property. 

Chapter 67-155 amends Chapter 
744 of the Florida Statutes by provid- 
ing for an annual examination of 
mentally and physically incompetent 
wards by a licensed physician, unless 
the court having jurisdiction specific- 
ally declares this unnecessary. This 
examination is not required when the 
ward is maintained in a state institu- 
tion. 

Chapter 67-191 now provides for 
the affixing of the seal of the Trustees 
of the Internal Improvement Fund on 
conveyances of lands held for educa- 
tional purposes. Formerly the seal of 
the Department of Agriculture was 
required. 

Statutes relating to the Installment 
Land Sales Board have been com- 
pletely revamped and the board is 
now known as the Land Sales Board. 
Its powers and the scope of its author- 
ity have been substantially broad- 
ened. The changes are too numerous 
to attempt to describe in these notes. 

Portions of the Uniform Commer- 
cial Code have been amended by 
Chapter 67-264. Included in the modi- 
fications is an amendment to F.S. 
679.9-110, This statute, pertaining to 
the sufficiency of descriptions, has 
been clarified so as to provide that a 
description of real estate is sufficient 
only if the filing or recording of the 
same constitutes constructive notice 
under other statutes. 


dena, California. 


A Contract Management Institute on defense contracts is 
set for April 22-26 in Washington, D. C., and June 3-7 in 
Atlanta, Ga. Its subject is “Pricing and Negotiating Prime 
and Sub-Contracts in the Defense and Aerospace Industries.” 
Brochures on each program may be had by writing the 
Institute at 919 18th St., N.W., Washington, D. C. 20006. 


Budget, Defense Contracts To Be Studied ' 


The Contract Management Institute, Washington, D. C., 
has announced two programs of interest to Florida lawyers. 
A seminar entitled “A Key to the 1969 Budget” is sched- 
uled for February 14-16 at the Mayflower Hotel, Washing- 
ton, and March 20-22 at the Sheraton Huntington in Pasa- 
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When Is Specific Proof of Discriminatory 
Motivation Necessary? 

In 1967 the U. S. Supreme Court, in 
two decisions, held that to prove an 
discrimination under Section 

8(a)(3), it was 
not necessary for 
the Board’s Gen- 
eral Counsel to 
prove anti-union 
motivation, and, 
further, that it was 
necessary for the 
employer to come 
forward with evi- 

MINTZ dence of proper 
motivation.! 

To lead up to the 1967 cases, it is 
appropriate to start with the Radio 
Officers’ case. 


Radio Officers’ Case 

The landmark decision on proof re- 
quired to establish unlawful discrimi- 
nation under Section 8(a)(3) of the 
National Labor Relations Act was 
handed down by the U. S. Supreme 
Court in 1954 in the Radio Officers’ 
case. Discussing the necessity of prov- 
ing the employer's motivation, the 
court said: 


The unfair labor practices for an em- 
ployer to encourage or discourage mem- 
bership by means of discrimination. Thus, 


‘See Great Dane Trailers, Inc. and Fleet- 
wood Trailer Co. cited below. 


Prepared for The Florida Bar by the 
Committee on Labor Relations, Paul A. 
Saad, Chairman; Herbert B. Mintz, Editor. 
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this Section does not outlaw all encour- 
agement or discouragement of member- 
ship in labor organizations; only such as 
is accomplished by discrimination is 
prohibited. Nor does this Section outlaw 
discrimination in employment as_ such; 
only such discrimination as encourages 
or discourages membership in a labor 
organization is proscribed. 

The relevance of the motivation of the 
employer in such discrimination has been 
consistently recognized under both Sec- 
tion 8(a)(3) and its predecessor. * * * 
That Congress intended the employer's 
purpose in discriminating to be con- 
trolling is clear. * ° * 


The court then went on to add: 


But it is also clear that specific evi- 
dence of intent to encourage or dis- 
courage is not an indispensable element 
of proof of violation of Section 8(a)(3). 
* * * Both the Board and the courts 
have recognized that proof of certain 
types of discrimination satisfies the intent 
requirement. This recognition — that 
specific proof of intent is unnecessary 
where employer conduct inherently en- 
courages or discourages union member- 
ship is but an application of the common 
law rule that a man is held to intend the 
foreseeable consequence of his conduct. 


Erie Resistor Case 

An example of employer action 
considered to be inherently discrimi- 
natory and violative of the Act was 
provided by the Supreme Court's de- 
cision in the Erie Resistor case. The 
court held that an employer's grant 
of super seniority to replacements for 
economic strikers and to employees 


“Radio Officers Union v. 
LRRM 2417, 2427, 2428. 


NLRB, 33 
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who abandon the strike is so inherent- 
ly discriminating and destructive of 
union activity as to violate the Act 
without regard to the employer's mo- 
tivation. 

In so holding, the court made it 
clear that the right given to employ- 
ers by the Mackay Radio decision*® 
permanently to replace economic 
strikers is a limited one. It does not 
carry with it a right to adopt a super 
seniority policy that will insure the re- 
placements some form of tenure at 
the expense of the strikers.4 


Great Dane Trailers, Inc., Case 

In the Great Dane case,> the em- 
plover was held to have violated the 
Act by refusing to pay strikers’ bene- 
fits accrued under a terminated con- 
tract while announcing an intention 
to pay such benefits to nonstrikers. 
The U. S. Supreme Court said that 
proof of anti-union motivation was 
not necessary, since the discrimina- 
tory conduct carrying a potential for 
adverse effect upon employees’ rights 
was proved and no evidence of a 
proper employer motivation appeared 
in the record. The Great Dane case 
was used by the Supreme Court to set 
forth two principles of controlling im- 
portance: 

First, if it can reasonably be concluded 
that the employer's discriminatory con- 
duct was “inherently destructive” of im- 
portant employee rights, no proof of an 
anti-union motivation is needed and the 
Board can find an unfair labor practice 
even if the employer introduces evidence 
that the conduct was motivated by busi- 
ness considerations. Second, if the ad- 
verse effect of the discriminatory conduct 
on employee rights if “comparatively 
slight”, an anti-union motivation must 
be proved to sustain the charge if the 


“NLRB v. Mackay Radio, 2 LRRM 610. 

‘NLRB v Erie Resistor Corp., 53 LRRM 
2121. 

"NLRB v. Great Dane Trailers, Inc., 65 
LRRM 2465. 
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employer has come forward with evi- 
dence of legitimate and substantial busi- 
ness justifications for the conduct. Thus, 
in either situation, once it has been 
proved that the employer engaged in dis- 
criminatory conduct which could have 
adversely affected employee rights to 
some extent, the burden is upon the em- 
agra to establish that it was motivated 

vy legitimate objectives since proof of 


motivation is most accessible to him. 


The dissent of Justices Harlan and 
Stewart focus upon the innovation of 
the Great Dane holding by stating: 


Under today’s formulation, the Board 
is required to find independent evidence 
of the employer's anti-union motive only 
when the employer has overcome the 
presumption of unlawful motive which 
the court raises. This alteration of the 
burden in Section 8(a)(3) case may 
either be a rule of convenience important 
to the resolution of this case alone or 
may, more unfortunately, portend an 
important shift in the manner of deciding 
the employer unfair labor practice cases 
under Section 8(a)(3). In either event, 
I believe it is unwise. 


Fleetwood Trailer Co. Case 
The forecast of the dissent material- 


ized in the recent case of NLRB vy. 


Fleetwood Trailer Co.© wherein the 
Supreme Court held that unless an 
employer who refuses to reinstate 
economic strikers when jobs become 
available can show that his action was 
based on “legitimate and substantial 
business justifications,” he will be 
guilty of an unfair labor practice un- 
der the Taft-Hartley Act. This Su- 
preme Court holding reversed a deci- 
sion of the U.S. Court of Appeals at 
San Francisco. The appeals court had 
decided that the reinstatement rights 
of an economic striker are determined 
at the time he makes application for 
re-employment. If there is no job 
vacancy at that time, it went on to 
add, the employer has no obligation 
to seek out or prefer the economic 


"NLRB v. Fleetwood Trailer Co., 66 
LRRM 3727. 
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striker for a vacancy that opens up 
later. The Supreme Court, disagree- 
ing, held that the striker’s right to re- 
instatement did not depend upon job 
availability at the moment when ap- 
plications were filed; and the employ- 
er's subsequent refusal to offer rein- 
statement to the former strikers was 
an unfair labor practice unless the 
employer could Fs legitimate and 
substantial business justifications for 
his action. Moreover, the burden of 
proving such justification, stated the 
court, rests on the employer. 


Caveat for the Practitioner 

There are many situations where 
the practitioner is called upon to ad- 
vise his client, either during or after 
a strike, as to the entitlement of em- 
ployees and strikers to various em- 
ployment benefits. The client may 
wish to know, for example, whether 


strikers continue to accrue credits 
during the time on strike toward sick 
leave or vacations; are they to be con- 
tinued under group insurance; are 
they eligible to share equally in profit- 
sharing with the employees who 
worked, etc. The client may ask 
whether alteration of the amount, or 
curtailment of any of these employ- 
ment benefits for the strikers, for the 
time on strike, would be considered 
discriminatory? The answers to the 
inquiries, in part, must consider the 
evidentiary standards set forth in the 
Great Dane case: to wit, that the 
mere disparity in benefits between 
strikers and non-strikers may be suffi- 
cient for the general counsel's prima 
facie case and that it shall, thereafter, 
be incumbent upon the employer to 
come forward to meet his burden of 
establishing “that he was motivated 
by legitimate objectives.” 


NOTICE OF HEARING 


The Supreme Court of Florida will hear arguments on petition of The Flor- 
ida Bar to amend all Rules of Procedure at 9: 


Revised 


and 
Enlarged 
Edition 


Statute, all fully indexed. 
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Practice. and. Procedure in. Probate, 


Guardianship, and. Incompetency 
16 CHAPTERS, 359 CASE BOOK & 99 TEXTBOOK CITATIONS 
Fourth Edition, Revised, Enlarged, Rearranged, with references to 
Rules of Probate and Guardianship Procedure by 
WILLIAM C. BROOKER, COUNTY JUDGE 

OF HILLSBOROUGH COUNTY, FLORIDA 


The book covers pertinent aspects of opening, administering and 
closing estates and special treatises on miscellaneous related 
matters including an exhaustive treatise on The Dead Man’s 


price $7.00, a copy 


ORDER FROM 


THE FREE PRESS PUBLISHING CO., INC. 


P, O. BOX 1333 — TAMPA, FLORIDA 33601 


a.m., April 2, 1968. 


MARSHALL R. CASSEDY 
Executive Director 
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CONSTRUCTION , FURNITUREAND LOANS LeasINGOF SECOND 
LOANS APPLIANCE FINANCING’ ON ACREAGE EQUIPMENT MORTGAGES 


EQUIPMENT * LAND DEVELOPMENT * po tne WAREHOUSING * BUYOUTS OR MERGER 
FINANCING ; LOANS : ran FHA LOANS MONEY 


PERHAPS .... you know that Walter £. Heller advances 
working capital to industry through accounts receivable, inventory 
and equipment 


PERHAPS .... we should tell you that Walter E. Heller is also 
engaged in financing all of the above activities 


PERHAPS... . you should talk to the Man trom HELLER 
For this is the story of Walter £. Heller & Company — 
a story of professional and “CREATIVE LENDING” 


one 


. 
imov® 


ONE OF AMERICA’S LARGEST COMMERCIAL FINANCE COMPANIES 


Walter E. Heller & Company 


OF FLORIDA 


900 N.W. 54th ST., MIAMI + 757-9551 


CHICAGO ATLANTA «© NEWORLEANS «+ SAN JUAN. © KINGSTON, JAMAICA + ORLANDO MIAMI 
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TAX LAW 


1.R.S. announces a new theory by which 
life insurance proceeds may be included 
in a deceased-insured’s gross estate 
for estate tax purposes 


With the continuing increase in 
sales and popularity of life insurance, 
attorneys involved in estate planning 
must be ever mindful of the fact that 
life insurance proceeds are often sub- 
ject to the estate tax. 

In a usual situation, a husband 
takes out a policy 
on his life, naming 
his wife or chil- 
dren as_ benefici- 
aries. The husband 
continues to pay 
the premiums each 
year and_ retains 
all of the so-called 
“incidents of own- 

O NEILL ership” in the pol- 
icy—such as the right to change the 
beneficiary, the right to cash in the 
policy for its cash surrender value, the 
right to convert the policy into one of 
a different type, and so forth. Under 
these facts, as long as the husband 
retains any such rights, the entire 
proceeds of the policy are includable 
in his gross estate when he dies and 
therefore are subject to the federal 
estate tax under Section 2042(2) of 
the 1954 Internal Revenue Code. 

An obvious way to avoid the appli- 
cation of Section 2042(2) is to have 
the husband transfer all of his rights 


Tax Law Notes are prepared by the Com- 
mittee on Education and Information of the 
Tax Section, Benjamin S. Schwartz, chair- 
man; Albert C. O'Neill, Jr., editor. 
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in the policy, all of the incidents of 
ownership, to the beneficiary or some 
other third person. As long as the 
husband then lives for three years, he 
would seem to be home free. His only 
connection with the policy would be 
that he is the insured and that he 
continues to pay the premiums. 

Of course, if he dies within three 
years, the proceeds of the policy 
would be included in his gross estate 
under the transfer in contemplation of 
death provisions of Section 2035 of 
the 1954 Code unless the estate could 
sustain the burden of showing that the 
transfer was the result of living mo- 
tives. Similarly, the amount of the 
premiums paid within three years of 
death would be included in his gross 
estate. 

The answer is not so simple, un- 
fortunately. In a Revenue Ruling is- 
sued just before the end of 1967,1 the 
Internal Revenue Service formally 
adopted the position that when a de- 
cedent paid the premiums on a policy 
of life insurance on his life within 
three years of his death and such 
premium payments were made in con- 
templation of death, then the propor- 
tionate part of the policy proceeds at- 
tributable to those premium payments 
must be included in the decedent’s 
gross estate under Section 2035, de- 
spite the fact that the decedent trans- 
ferred to another all incidents of own- 
ership in the policy more than three 
years before his death. 


*Rev. Rul. 67-463, 1967 Int. Rev. Bull. 
No. 52, at 15. 
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The ruling is rather shocking, to 
say the least, especially in light of cer- 
tain legislative history. From 1942 un- 
til 1954, Section 811(g)(2) of the 
1939 Internal Revenue Code con- 
tained a premium payment test, pro- 
viding generally that proceeds of life 
insurance policies, the premiums of 
which were in part paid directly or 
indirectly by the deceased, were in- 
cludable in his gross estate in the pro- 
portion that the amount of premiums 
so paid by him bears to the total pre- 
miums paid for the insurance. In 
other words, the test under the 1939 
Code is quite analogous to the one re- 
cently adopted by the Service. 

When the 1954 Code was enacted, 
however, this provision was elimi- 
nated. The Report of the Senate Fi- 
nance Committee made it clear that 
the purpose of the deletion was to put 
life insurance on the same footing 
with other types of property with re- 
spect to the estate tax—that the com- 
mittee believed that the premium 
payment test discriminated against 
transfers of life insurance.2 Moreover, 
an attempt to reinsert a type of pre- 
mium payment test in ‘t Code was 
defeated in 1957. 

One must have serious reservations 
about the ultimate acceptability of 
the recent ruling not only from its 
failure to mention the prior legislative 
history but also from its failure to at- 
tempt to meet serious problems with 
the theory on which the ruling is 
based. The Service states that the 
payment of a premium is more than a 
gift of money—that it is a transfer of 
an interest in the policy which is trans- 
muted at death into the proceeds of 
the policy. However, the Service then 


*S. Rep. No. 1622, 83d Cong., 2d Sess. 
124 (1954). 

*See H.R. 8381, 85th Cong., Ist Sess. § 56 
(1957). 
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attempts to measure the “interest” in 
the proceeds so transferred by the 
proportion which the amount of pre- 
miums paid within three years of 
death in contemplation of death bears 
to the total amount of premiums paid. 
Despite the administrative ease of 
such a solution, it completely ignores 
reality. As has been pointed out by 
others,* to determine what part of the 
policy proceeds is bought by particu- 
lar premiums is a very complex proc- 
ess, requiring a detailed analysis of 
each policy in question. 

Moreover, the position taken by the 
Service does not consider the fact that 
all rights in the policy have been 
transferred more than three years 
prior to death not in contemplation of 
death. The transferee-owner is the 
one person, not the insured, who may 
surrender or cancel the policy, change 
beneficiaries, etc. Given this fact, the 
payment of premiums by the insured 
should be treated no different than if 
the insured had given cash to the 
owner. 

An additional problem in the recent 
ruling lies in the fact that the cases 
cited by the Service, upon close anal- 
ysis, do not seem that pertinent. The 
Service begins with a quote from the 
Supreme Court case of Chase Nat. 
Bank v. United States,® concerning 
the definition of the word “transfer.” 
But in Chase the court faced a situa- 
tion where the decedent retained all 
incidents of ownership in the policy; 
it held that the estate taxation of life 
insurance proceeds was constitutional 
against taxpayer's contention that 
such a tax was a prohibited “direct” 
tax since the “transfer” was made by 
the insurance company, not the in- 
sured-decedent. 

‘Sec. e.g., Simmons, Contemplation of 
Death and the New Premium Payment Test, 


53 A.B.A.J. 475 (1956). 
"278 U.S. 327 (1929). 
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The Service next mentions the case 
of Lehman v. Commissioner,® which 
dealt with reciprocal trusts. The case 
seems to be cited merely for the 
proposition that although one person 
creates a trust in form, the real settlor 
is the person who furnishes the con- 
sideration for its creation. 

The Service also cites a fairly re- 
cent Ninth Circuit opinion, Scott v. 
Commissioner,? in which the __pro- 
ceeds of a life insurance policy were 
held to be includable in a decedent's 
estate based on the proportion of the 
amount of premium payments made 
by the decedent out of his own funds 
to the amount of premiums paid out 
of community property. 

On the surface, the Scott case 
seems directly in accord with the 
Service’s position. However, the issue 
with which the court was concerned 
was not the extent to which the policy 
had been transferred through the 
payment of premiums by the insured, 
but with the degree to which the 
policy was owned by the decedent at 
the time of his death. Under estab- 
lished principles, the court was_ re- 
quired to look to state law for this 
answer, and when it did, it found that 
the law of California determines the 
ownership of insurance proceeds in a 
community property situation by ap- 
plication of a premium payment test. 

In other words, the Ninth Circuit 
in Scott was not concerned at all with 
contemplation of death, transfers of 
rights, or federal law; rather, it was 
merely applying state law to deter- 
mine the degree to which the dece- 
dent owned the policy at his death. In 
reaching its conclusion, the court in 
Scott specifically recognized that Con- 
gress had eliminated the premium 
payment test in 1954, but the court 

°109 F.2d 99 (2d Cir.), cert denied, 310 


U.S. 637 (1940). 
*374 F.2d 154 (9th Cir. 1967). 
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could not give effect to this legislative 
history since state law was controlling. 

The final arrow in the Service's 
armament is Liebmann v. Hassett.® 
As others have mentioned,® however, 
even though the Liebmann decision 
did use a type of premium payment 
test to exclude a portion of proceeds 
from estate taxation, the key to the 
decision was a provision of the Rev- 
enue Act of 1926 which is no longer 
applicable. 

Despite the problems discussed 
above, the position taken by the Serv- 
ice is real and cannot be ignored by 
estate planners unless and until the 
courts reach a contrary result. If the 
assignment of the incidents of owner- 
ship in a policy taken by itself is not 
a safe solution, how then can we ad- 
vice our clients? 

One possible solution is to have the 
insured, at the time he takes out the 
policy, to prepay the premiums for 
the second, third, and fourth years as 
well as pay the premiums for the first 
year of the policy. The insured would 
then transfer his rights in the policy 
to another. On each anniversary date 
of the policy, the insured would make 
a yearly premium payment, not for 
the immediately following year, but 
for the fourth year thereafter. Under 
this approach, once the insured lives 
for more than three years after taking 
out and transferring the policy, he 
will have paid no effective premiums 
within three years of death—the pre- 
miums paid within such period will 
be refunded since they apply to post- 
death years. Of course, if this ap- 
proach is tried, there is no assurance 
that the Service will accept it. 

Another possibility is to have the 
wife or a relative take out the policy 
and be the owner at all times. How- 


*148 F.2d 247 (1st Cir. 1945). 
*See, e.g., Simmons, supra note 3. 
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ever, as long as the insured pays the 
premiums, the Service makes clear in 
the recent ruling that it will contend 
that the premium payment test is just 
as applicable in such situation as 
when the insured formally applies for 
and takes out the policy initially. The 
Service’s position on this point is ap- 
parently based on the proposition ad- 
vanced in Lehman — that the real 
originator of a trust is the person who 
pays the consideration for its estab- 
lishment, not the person who formally 
creates it. 

It is questionable whether this ar- 
gument will hold up in the courts. 
The Tax Court has already refused to 
follow it in an analogous case, stating 
that since the insured never owns a 
policy when a third person takes it 


out, he cannot make “any transfer of 


it in contemplation of death or other- 
wise.”10 

A final possible avenue, and one 
which is still open, is for the trans- 
feree of the policy to pay the pre- 
miums out of her own money or out 
of income from assets transferred to 
her by the insured at the time he 
transferred the policy. As long as the 
money is not placed in a joint ac- 
count, there should be no legal prob- 
lem after three years from the date of 
transfer. A practical problem exists, 
though. Not many wives will have 
separate funds from which to pay the 
premiums nor can the transferor-in- 
sured normally transfer enough assets 
to pay the premiums for many years 
in the future. 

“Estate of Miran Karagheusian, 23 T.C. 


806, 814 (1955), rev'd on other grounds, 
233 F.2d 197 (2d Cir. 1956). 


Young Lawyers Section 


This year the Young Lawyers Sec- 
tion of The Florida Bar has formed a 
committee for the purpose of explor- 
ing and initiating assistance by young 
lawyers throughout the state to the 
indigent accused. One of the com- 
mittee’s first projects will be the crea- 
tion of a statewide Indigent Appeal 
Panel. 

The panel will be composed initial- 
ly of one member of the Board of 
Governors of the Young Lawyers Sec- 
tion for each judicial circuit. The 
panel member will work in conjunc- 
tion with the public defender for his 
circuit in securing lawyers to handle 
criminal appeals on a volunteer basis. 
At the outset, each circuit chairman 
will be responsible for providing ten 
volunteers. 

The program is designed to provide 
organized assistance on the part of 
the Bar toward reducing a heavy ap- 
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pellate caseload now carried by pub- 
lic defenders throughout the state. It 
is already in operation in the Fif- 
teenth and Eleventh Judicial Circuits. 

It is hoped that the Indigent Appeal 
Panel will provide the following bene- 
fits: 

A. Public service in a critical area. 

B. The public defender’s office ap- 
pellate burden reduced. 

C. Appellate experience for young 
lawyers who, though competent 
in legal research, may not often 
have the opportunity to track 
through the mechanics of an 
appeal. 

D. Heightened interest among 
young lawyers in criminal law 
and constitutional rights. 

It is hoped that when your circuit 
chairman contacts you, you will join 
with us in making this program a suc- 
cess. 

Robert L. Parks, 
W. D. Frederick, Jr. 
Co-chairmen 
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What's 
your pet 
community 
project? 


Is it a United Fund Drive... or the Boy Scouts? 

Junior Achievement or an art exhibit or a symphony? A new 
neighborhood playground ...or the Red Cross? A 
community beautification project...or youth athletic 
programs? No matter what you are doing to improve your 
community, the chances are there’s a power 

company man or woman working beside you. And that’s no 
accident. Most of our people have two jobs — one serving 
you through your tax paying investor-owned electric 
utilities, and the other working with 


you in community service. 


Florida's Electric Companies Taxpaying, investor-owned 


FLORIDA POWER & LIGHT COMPANY * GULF POWER COMPANY 
FLORIDA POWER CORPORATION * TAMPA ELECTRIC COMPANY 
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News and Notes 
Lawyers’ Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund ) 


Stichler Elected President . . . Paul 
J. Stichler, who had been serving as 
acting president of The Fund since 
January 1967, was elected president 

: by the Board of 
Trustees at their 
meeting on Decem- 
ber 9. Mr. Stichler 
joined The Fund's 
staff on January 
1, 1959, when he 
moved from Mi- 
ami where he had 
been engaged in 

STICHLER the general prac- 
tice of law. He has served as title at- 
torney, vice president — Legal, and 
vice president—Development, at vari- 
ous times during the past several 
years. 


Lasseter Resigns . . . The Board of 
Trustees accepted with regret the 
resignation of Hewen A. Lasseter as 


president emeritus. Mr. Lasseter 
served as chief executive officer of 
The Fund from 1955 through 1966, 
when he requested the board to re- 
lieve him from that responsibility at 
which time he was designated presi- 
dent emeritus. Mr. Lasseter has moved 
from Orlando to Miami and accepted 
employment with another title under- 
writer. 


Carter Retires . . . George B. Car- 
ter, who originated The Fund idea 
and took the necessary steps to assure 
its implementation, retired on Decem- 
ber 31 after 20 years of service as gen- 
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eral counsel. Mr. Carter was the sur- 
prise guest of honor at a dinner hosted 
by the Fund’s Board of Trustees in 
conjunction with the December meet- 
ing held in Orlando. The accompany- 
ing photo taken at the dinner shows 
(left to right): former Trustee Erwin 
A. Clayton of Gainesville; former 
Trustee Fletcher G. Rush of Orlando; 
and Donn Gregory of Tampa, trustee 
for the 13th Judicial Circuit. Mr. Rush 
has been retained by the Board to 
succeed Mr. Carter as general counsel 
of The Fund. Mr. Rush will serve as 
outside counsel rather than as full- 
time house counsel as did Mr. Carter 
during the several years immediately 
prior to his retirement. 


Board Officers Elected . . . Other 
action taken at the December Board 
meeting included the election of 
board officers to serve one-year terms 
commencing July 1, 1968, as follows: 
Chairman of the Board of Trustees, 
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O. B. McEwan of Orlando; Chairman 
of the Executive Committee, Alfred 
E. Hawkins of Daytona Beach; Treas- 
urer, Donn Gregory of Tampa. 


Assembly . . . As this column goes 
to press, the Fund staff is busy final- 
izing the program for the Fourth An- 
nual Assembly of Members of Law- 
yers’ Title Guaranty Fund to be held 
in Orlando February 29—March 2 at 
the Robert Meyer Motor Inn. Over 
200 Fund members attended the 1967 
Assembly and more are expected this 
year. A special program is being plan- 
ned for the ladies. 


Title Note By A Fund Attorney ... 
Marketable and/or Insurable Title 
. The intention of the parties 

to a contract of purchase and sale of 
real estate is an important factor in 
determining when a purchaser will be 
required to accept title where a con- 
tract provides the seller shall furnish 
an abstract showing marketable and/ 
or insurable title. The marketable title 
must be a marketable record title. 
(Allen v. Bowman, 10 So.2d 905.) It 
is common knowledge that real prop- 
erty titles are never insured except 
upon record evidence (Hurly v. Wer- 
ly, 203 So.2d 530, 538.) It must be de- 
termined whether it was the intention 
of the parties that the purchaser must 
accept title where there appears a re- 
verter clause in the chain of title un- 
der a contract requiring a marketable 
title subject to easements, restrictions, 
limitations, conditions, and _rights-of- 
way of record running with the land. 
(Hurd v. Becker, 173 So.2d 141.) A 


use restriction survives a tax deed and 
makes the title unmarketable. (Tami- 
ami Abstract & Title Co. v. Malanka, 
185 So.2d 493.) In the purchase of a 
restaurant including realty and _per- 
sonalty, the title to the realty is un- 
marketable where the personalty alone 
is encumbered. (Peters v. Spielvogel, 
163 So.2d 59.) The mineral reserva- 
tions in favor of the Trustees of the 
Internal Improvement Fund and those 
in favor of the United States in aid of 
commerce and navigation are a part 
of a contract whether expressed or not 
and the purchaser is charged with 
knowledge of them and is conclusive- 
ly presumed to have contracted with 
reference to them. (Normandy Beach 
Properties Corporation v. Adams, 145 
So. 870.) The cases show the contract 
of purchase and sale should be care- 
fully drafted where the seller agrees 
to furnish a marketable and/or insur- 
able title in order that the intent of 
the parties is clearly stated. 


New Members Since Last Report: 
John E. Aurelius ....Ft. Lauderdale 
Robert Bakerman Miami 
Richard Gordon Ft. Lauderdale 
Orrin M. Gowen St. Petersburg 
William K. Howell, Jr. Winter Haven 
Abraham Levinson ..........Miami 
Edward E. Levinson ........ Miami 
Frank Massari Holmes Beach 

Miami 
St. Petersburg 
Charles P. Sacher ...Ft. Lauderdale 
Robert I. Shapiro 
James C. Smith 


Tallahassee, Florida 


WEEKLY SUMMARIES OF DECISIONS OF FLORIDA 
SUPREME COURT AND 4 DISTRICT COURTS OF APPEAL 
In the 8th year of service. 


FLORIDA APPELLATE COURT REPORTING SERVICE 


P, QO. Drawer 1658 


VOL. 42, NO. 2 ¢ FEBRUARY, 1968 


re 
E, Mitchell Whaley ......Ft. Myers ee 
129 


Supreme Court Justice Elwyn 
Thomas has announced that he will 
not seek reelection, but will retire at 
the end of his present term. Though 
73, Justice Thomas is not covered by 
the mandatory retirement law _be- 
cause a special provision exempted 
justices on the bench when the law 
was enacted. 

The justice has served 42 years on 
the circuit and supreme court bench, 
having won election to the Supreme 
Court in 1938. He is senior judge of 
the court, was chief justice twice and 
first chairman of the Judicial Council 
of Florida. As a retired justice, he 
will be subject to call back to the 
court to participate when other jus- 
tices are disqualified or unable to 
serve for some reason. 

Also retiring on reaching the man- 
datory retirement age of 70 will be 
Justice Millard Caldwell and Justice 
Alto Adams. 

The Circuit Court in Nassau County 
reports that its caseload is probably 
more current than that of any other 
court of general jurisdiction in the 
country. Only 37 cases were left pend- 
ing on December 31, 1967, the oldest 
of which had been filed October 5. 
These could not be tried since a con- 
tested case cannot be disposed of by 
a circuit judge in less than two and a 
half months under Florida procedural 
rules. 

Duval and Clay, the other counties 
of the Fourth Judicial Circuit, have 
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also been working down their case- 
loads to current status. The effort be- 
gan on July 7 when the eleven judges 
of the circuit authorized Chief Judge 
Roger J. Waybright to request the 
clerks of the three counties to send 
monthly reports listing the status of 
each pending case to each of the 
judges. 

The reports began coming in at the 
end of July. Pending in Nassau were 
nine criminal cases filed as early as 
February 20, 1967, and 106 civil cases 
filed as early as December 3, 1964. 
During the remaining months of 1967, 
five additional criminal cases and 102 
civil actions were filed. Judges Wil- 
liam L. Durden and John M. McNatt 
disposed of 185 of the 222 cases by 
the end of the year. 

Similar results were being achieved 
in Clay County by Judges Frank H. 
Elmore and Marion W. Gooding, who 
were faced with a larger number of 
pending cases. They expect to reach 
a current condition in a few months. 

With a caseload of nearly 11,000 a 
year, Duval County uses a computer 
to prepare monthly status reports. 
Judges Charles A. Luckie, Edwin L. 
Jones, A. W. Graessle, Martin Sack 
and Henry F. Martin are handling 
these cases. Until his retirement on 
December 31, Judge W. A. Stanly 
was a member of the court. 

Judge William A. Stanly retired 
December 31 after nearly 15 years on 
the circuit court bench in Jacksonville. 
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Stanly indicated his principal reason 
for retiring is to devote more time to 
personal affairs. 

The city commission of Hollywood 
recently appointed Jay Simons to the 
post of associate municipal court 
judge replacing Richard Leben, who 
resigned to become assistant city at- 
torney. 

John M. Robertson was appointed 
to a three-year term as municipal 
judge by the Orlando City Council. 

An attorney for the County Plan- 
ning Board, James R. Stewart, Jr., was 
recently sworn in as Dade County's 
newest judge to fill the second county 
judgeship. 

Governor Claude Kirk recently ap- 
pointed William C. Owen, Jr., West 
Palm Beach, as the newest judge of 
the Fourth District Court of Appeal. 
Owen was appointed to the Group D 
position on the court to fill the vacan- 
cy created when the last regular ses- 
sion of the State Legislature expanded 
the court from three to five judges. 
David McCain of Fort Pierce was ap- 
pointed in August to fill the other 
position. Judge Owen was invested in 
a ceremony on January 10 in the Palm 
Beach County Courthouse. 

School board attorney, John Moore, 
and Ft. Lauderdale municipal judge, 
Stephen Booher, were appointed re- 
cently to newly-created circuit court 
judgeships by Governor Claude Kirk. 
Robing ceremonies were Thursday, 
January 4, 1968, at the Broward Coun- 
ty Courthouse in Ft. Lauderdale. 

Boyd H. Anderson, Broward Coun- 
ty judge for more than 34 years, will 
not seek re-election in 1968 but will 
retire and practice law from the other 
side of the bench. In public service 
for 38 years, Judge Anderson was ap- 
pointed as Broward County’s third 
county judge in 1933. 

Circuit Judge Richard H. Cooper, 
Orlando, told the Fraternal Order of 
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Police and Associates recently that the 
courts should rally with law officers 
and the public in restoring law and 
order to America’s streets, stores and 
homes, Judge Cooper said that “law 
enforcement officers deserve the re- 
spect, cooperation and gratitude of 
every law-abiding citizen, and the 
best possible treatment from our 
courts.” 

The City of Sarasota has named 
Marvin E. Silverman as_ associate 
municipal judge. 


FREE DIRECTORY of lawyers. The 
eighty-eighth annual edition of CAMP- 
BELL’S LIST will be sent absolutely 
free of charge to any lawyer request- 
ing it on his professional letterhead. It 
lists recommended counsel in all fifty 
states and many foreign countries. 
Write: Campbell’s List, Inc., Campbell 
Building, Maitland, Florida 32751. 
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SUPPLIES 


The All New Corporation — 

Outfit combines Printed “= 

Minutes, or blank sheets, 

Stock Certificate book, Stock & Transfer 
ledger and Corporate Seal into one HAND- 
SOME BINDER. 


FLORIDA CORPORATION SUPPLIES 
BOX 2087 - HOLLYWOOD, FLA. 
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THE BAR 


Local Bar Associations 

Jacksonville attorney James L. Ade 
has been elected president of the 
Jacksonville Bar Association for the 
coming year. Elected to serve with 
him during 1968 were James E. Cobb, 
president-elect; W. E. Grissett, Jr., 
secretary; A. G. Adams II, treasurer; 
and Mattox H. Hair, James C. Rina- 
man, Jr., and Gerald B. Tjoflat, mem- 
bers of the executive committee. 

At the recent meeting of the Marion 


County Bar Association, Victor Mus-~ 


leh was elected president for the com- 
ing year. Other new officers are Ran- 
dolph C. Tucker, Jr., vice president; 
Elwyn Leak, secretary; and William 
T. Swigert, treasurer. 

President-elect Leonard Weinstein 
recently took over as president of the 
Miami Beach Bar Association for the 
year 1968. 

At the regular monthly meeting of 
the St. Petersburg Bar Association on 
January 3, County Judges Richard A. 
Miller and Ray E. Ulmer discussed 
the new Rules of Probate and Guard- 
ianship Procedure. 

The 15th annual series of legal 
forums sponsored by The St. Peters- 
burg Times and the St. Petersburg 
Bar Association opened January 9. 
Three more forums followed on Jan- 
uary 16, 23 and 30. This year’s general 
chairman is Ruth Fleet Thurman. She 
was assisted by a bar association 
steering committee composed of Ray- 
mond L. Ballou, G. Robert Bolton, 
Joseph J. Davies, Erma R. Hallett, 
Thomas M. Harris, Eugene L. Kubes, 
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Edward A. Linney, Bruce Marger, 
James A. McClure, Jr., Jan J. Piper 
and Harold J, Soehl. The four-part 
series considered Florida Real Estate 
Law, Wills, Estates and Trusts, Flor- 
ida Family Law, and Problems of the 
Consumer and Businessman. 

Former City Attorney Tim Poulton 
was elected president of the South 
Palm Beach Bar Association recently. 
C. Y. Byrd, of Delray Beach, was 
chosen as vice president; Tom Becker, 
of Boca Raton, secretary, and Boca 
Raton attorney Malcolm Anderson, 
treasurer. 

August C. Paoli spoke to the Brow- 
ard County Bar Association recently 
on Internship Requirements for Ad- 
mission to the Bar. 


Partnerships and Associatio.s 


The law firm of Barron and Hilton, 
Panama City, announces the forma- 
tion of a new partnership. The name 
of the new firm will be Barron, Hilton 
and Redding. The firm consists of 
Dempsey J. Barron, Loyd C. Hilton, 
Jr., and Benjamin W. Redding III. 

Morton Rothenberg and W. Patrick 
Green announce the formation of 
their law firm Rothenberg & Green. 
Offices are at 420 Lincoln Road, Mi- 
ami Beach. 

Effective January 1, John W. Thorn- 
ton, formerly of Dixon, DeJarnette, 
Bradford, Williams, McKay & Kim- 
brell, became a member of the firm 
Stephens, Demos, Magill & Thornton 
with offices at 720 Biscayne Building, 
19 West Flagler Street, Miami. 
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Officers of the Jacksonville Bar Association are from left to right Adam G, Adams Il, 
treasurer; W. E. Grissett, Jr., secretary; J. Edwin Gay, immediate past president; James 
R. Ade, president; and James E. Cobb, president-elect. 


Sidney C. Ward, Carter A. Brad- 
ford and Kenneth F. Oswald an- 
nounce that Philip A. Tharp is now 
associated with Ward, Bradford & Os- 
wald and that effective January 1, 
1968, the firm will occupy new offices 
located in The Trust Company of 
Florida Building, 423 South Orange 
Avenue, Orlando. The Winter Park 
office will remain at 141 West Lyman 
Avenue. 

Effective September 1, 1967, the 
law offices of Cleveland and Mize 
moved from Suite 515, Sanford At- 
lantic National Bank Building to the 
Pico Building in Sanford. Roger L. 
Berry is now associated with the firm 
and Mack N. Cleveland, Jr., and C. 


Vernon Mize, Jr., are the partners in 
the firm. 

The staff assistant to the regional 
counsel, Louis J. DeReuil, in charge 
of the Miami Office of Regional Coun- 
sel, recently resigned from the Inter- 
nal Revenue Service after 12 years to 
join Hugh G, Isley, Jr., in the practice 
of law. The firm is Isley and DeReuil, 
309 Bayview Building, Ft. Lauder- 
dale. 

William F. Sullivan IV and George 
P. Telepas announce the formation of 
a partnership for general practice 
known as Sullivan and Telepas. Of- 
fices are at 1203-04 Biscayne Build- 
ing, 19 West Flagler Street, Miami. 
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M.A.1.—MEANS MEMBER APPRAISAL INSTITUTE 


MEMBERS OF FLORIDA CHAPTER NO. 2 OF THE AMER- 
ICAN INSTITUTE OF REAL ESTATE APPRAISERS ARE 
LISTED IN THE JANUARY 1968 ISSUE OF THE FLORIDA 
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REAL ESTATE 
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As of January 1, 1968, the firm of 
Brown & Tuttle joined in partnership 
with Robert T. Hughes. The firm 
name is Hughes, Brown & Tuttle with 
offices at 3903 West Kennedy Boule- 
vard, Tampa. 

Richard L. Robison has joined the 
firm of Rush, Marshall, Warriner and 
Bergstrom of Orlando after having 
served as city prosecutor in Kettering, 
Ohio. 

Effective January 1, 1968, Harry 
Stein entered into a partnership with 
his brother, Edward M. Stein. Stein & 
Stein is located at 404 Fifth Avenue, 
Indialantic. 

Donald B. Smith and W. Thomas 
Lovett announce that William E. 
Kreuter has become a partner in the 
firm and they will continue to practice 
law under the firm name of Smith, 
Lovett and Kreuter at 303 Park Lake 
Circle, Orlando. 

Cabot, Scott and Wenkstern of Fort 
Lauderdale is now Cabot, Scott, 
Wenkstern and Casteel with the addi- 
tion of Wynne M. Casteel, Jr., to the 
firm. Offices are at Suite 225, Harbor 
Beach Plaza, 2190 S. E. 17th Street. 

Carlton, McCain, Brennan & Mc- 
Aliley has changed to Carlton, Bren- 
nan & McAliley since David L. Mc- 
Cain withdrew from the firm to ac- 
cept appointment as judge of the 
Fourth District Court of Appeal. Rob- 
ert E. Stone has become an associate 


with the firm. Offices are at 133 North 
Fourth Street, Fort Pierce. 

Mershon, Sawyer, Johnston, Dun- 
wody & Cole announces that George 
W. Wright, Jr., Robert G. Lilly, and 
Robert E, Livingston have become 
members of the firm. Offices are at 
1600 First National Bank Building, 
Miami. 

David L. Foster and Kent W. Davis 
announce the formation of a partner- 
ship for the general practice of law at 
Fourth Floor, Rutland Building, St. 
Petersburg. 

Thomas C. Mayes, Edmund P. Rus- 
so and Robert W. Hervey announce 
that their firm name has been changed 
to Mayes, Russo & Hervey. Offices are 
at First National Bank Building, Coral 
Gables. 

The law firm of Hawkesworth and 
Kay announces the association of D. 
Fredrico Fazio, John H. Jameison, Jr., 
and Charles James van Delinder as 
counsel, Offices are at Suite 1001 City 
National Bank Building, 25 West 
Flagler Street, Miami. 

Martin Segal, Robert H. Roth and 
Lester I. Levine announce that Maur- 
ice Shams and Eli H. Subin have be- 
come partners in the firm of Roth, 
Segal & Levine, which will continue 
to engage in the general practice of 
law at 140 South Court Avenue, Or- 
lando. 
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A partnership for general practice 
has been formed by James P. Panico 
and Joseph W. DuRocher at 2223 
Hillcrest Street, Orlando. 

Jon W. Zeder has left the firm Mer- 
shon, Sawyer, Johnston, Dunwody & 
Cole, Miami, to work with Hydro- 
metals, Inc., 1400 Expressway Tower, 
Dallas, Texas. 

Joel Hirschhorn has opened his law 
office at 132 Aragon Avenue, Coral 
Gables. 

Jackson A. Cargill announces the 
removal of his law offices to 33 East 
Robinson, Suite 103, Orlando. 

Wilson and Walker announces the 
relocation of their offices to 307 South 
Osceola Avenue, Clearwater. 

Raymond M. Jacobson announces 
the removal of his office to Federal 
Bar Building, Washington, D. C. 

Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, Tampa, and Baker & 
Baker and Stephen T. Dean of Or- 
lando announce the merger of their 
law practices and the opening of ad- 
ditional offices in Orlando on the 10th 
floor, Citizens Tower. 

Charles Desmond Crowley and 
Gerald Thomas Nolan announce the 
dissolution of Crowley & Nolan. 
Crowley will continue in the practice 
of law at 300 S. E. 9th Street, Ft. 
Lauderdale, Nolan will practice at 
502 Medical Towers Building, 300 
S. E. 17th Street, Ft. Lauderdale. 

Harvey C. Poe announces the 
termination of the partnership of Ros- 
setter and Poe and the opening of his 
offices at 19 Babcock Street, Eau 
Gallie. 


Former attorney for the Florida In- 
dustrial Commission, Lawrence Kan- 
zer announces the opening of an of- 
fice for the practice of law at Suite 
614, Ainsley Building, 14 N. E. First 
Ave., Miami. 

Kurz, Toole, Taylor & Moseley an- 
nounces the relocation of their law 
offices to Suite 1014, Barnett Bank 
Building, Jacksonville. 

William F. Simonet has opened an 
office at 55 East Washington Street, 
Orlando. 

Wilson C, McGee announces the 
opening of his office at 45 West Cen- 
tral Boulevard, Orlando. 

The firm of Weinstein, Weinberg & 
Weinstein announces the relocation of 
their offices from 25 Orange Street to 
28 Cordova Street, St. Augustine. 

Anthony J. Grezik was recently ap- 
pointed state attorney for the 7th 
Judicial Circuit to succeed Dan R. 
Warren, who resigned. 

The city council of Boca Raton 
chose Malcolm Anderson as the new 
city attorney to replace Timothy 
Poulton, who resigned. 

Named to the office of prosecutor 
for the Manatee County Juvenile 
Court was R. J. (Jake) Ritter. 

John R. Parkhill was _ recently 
elected president of the Bay Area 
Trial Lawyers Association. Other new 
officers are Stephan J. Ross, Nelson 
Stephens, William Wagner and Tom- 
as Hanlon, vice presidents; Ralph 
Steinberg, secretary; Ronald Caccia- 
tore, treasurer; and James C. Jones, 
editor. 


2220 Main St. 
FORT MYERS 


GULF ABSTRACT & TITLE, INC. 


Abstracts of Title — Title Searches 
We have in our office film of all public records affecting title to land in Lee County, Florida. 


W. J. Hayek, Jr., Manager 


Phone: 
ED 7-1106 
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Orlando Attorney Wikiam Thomas 
Lovett has been named justice of the 
peace, district 6, by Governor C laude 
Kirk. 

Comptroller Fred O. (Bud) Dickin- 
son, Jr., has announced appointment 
of Stephen B. Lewallen to the post 
of assistant general counsel. 

Assistant State Attorney and Levy 
County Attorney Mack Futch has 
been elected president of the State 
Prosecuting Attorneys Association. At 
a meeting in Daytona Beach, County 
Solicitor Angeline G. Weir, Fort 
Lauderdale, was elected to the board 
of directors of the association. 

Neal R. Sonnett has been named an 
assistant United States attorney for 
the Southern District of Florida by 
U. S. Attorney William Meadows, He 
was recently sworn in by Chief Judge 
Charles B. Fulton of the U. S. District 
Court. 

The Alachua County School Board 
appointed Harry C. Duncan to be its 
new attorney, replacing departing 


Winston Arnow. Duncan is a partner 
of the firm of Clayton, Arnow, Dun- 
can, Johnston, Clayton and Quincey. 


Harry I. Young, veteran city at- 
torney for St. Petersburg, recently an- 
nounced his resignation. The city 
council unanimously appointed As- 
sistant City Attorney Frank McDevitt 
to replace’ Young, who was presented 
a plaque recognizing his 32 years of 
Service, at a luncheon in his honor. 

Formerly a_ field attorney in the 
NLRB Regional Office in Tampa, 
Obediah R. Miller has accepted em- 
ployment as a labor relations attorney 
in the legal department of Texaco, 
Inc., in Houston, Texas. 


Halley B. Lewis closed his office 
for the general practice of law at 
2127 Main Street, Fort Myers, and be- 
came an assistant attorney general in 
the Office of Attorney General Earl 
Faircloth in Tallahassee. 

Daniel Neal Heller, Miami Beach, 
has accepted the position of chairman 
of the trades and professions council 
of the Combined Jewish Appeal-Israel 
Emergency Fund campaign. 

A Tampa _ attorney, Edward H. 
Heller, has been appointed to serve 
as chairman of a working subcommit- 
tee of the American Bar Association, 
Section of Taxation, Committee on 
Agriculture. The subcommittee will 
evaluate income tax problems faced 
by farmers and ranchers. 

The appointment of Franklin A. 
Derfus as principal consultant in the 
Risk Management Department of EBS 
Management Consultants, Incorpo- 
rated was announced. Derfus will be 
engaged in consulting assignments in 
all areas of risk management, with 
primary emphasis on public utility 
problems. Prior to his association with 
EBS Management Consultants, Der- 
fus was manager of the Claims and 
Insurance Department of Florida 
Power & Light Company of Miami. 

Maurice Jay Kutner, presently gov- 
ernment counsel in general court- 
martial cases, was recently awarded 
the Army Commendation Medal for 
outstanding appellate advocacy dur- 
ing his two-year tour of duty in 
Washington, D. C. 

T. M. Shackleford, Jr. has resigned 
as chairman of the board of Tampa 
Federal Savings and Loan Associa- 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS, FLA. 33901 


EDison 2-8051 
If No Ans, 4-1338 
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tion. J. Rex Farrior was elected to fill 
the vacancy on the board created by 
Shackleford’s resignation. 

Public Defender William D. Fred- 
erick announced his resignation §re- 
cently as public defender for the 
Ninth Judicial Circuit to devote more 
time to his private law practice. 

Tampa attorney Francisco Rod- 
riguez was recently elected to a one- 
year term as president of Tampa 
Economic Opportunity Council, Inc. 


FOR SALE: Set of Early Fla. and 194 
So.2d $950; FSA; new Fla. Digest, cur- 
rent Corpus Juris Secundum; Am. Jur. 
Pl. & Pr. Forms; Fla. Jur.; Proof of 
Facts; Am. Jur. Legal Forms; ALR Di- 
gest; Sapps Pl. & Practice; Modern 
Legal Forms; U. S, Sup. Ct. Digest; 
Misc. Write Bernard J, Penn, Box 4182, 
Pensacola, Florida. 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Sold 
George R. Lewis, Sr. 

110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


Member of The Florida Bar, 33, candi- 
date for Master of Law degree (in tax- 
ation), seeks position with law firm in 
tax department. Over three years ex- 
perience with the National Office of the 
Internal Revenue Service in the fields 
of corporate taxation, corporate reor- 
ganizations, estate taxes, and foreign 
taxation. Write Box 46, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


WANTED: Trust Officer for Central Flor- 
ida bank. Prefer retired Federal Estate 
Tax agent, or person trained in estate 
planning and taxation. Admission to 
The Florida Bar desirable but not neces- 
sary. Send resume on background and 
qualifications, including education, ex- 
perience, age and health to: P. O. Box 
837, Leesburg, Florida 32748. 


LABOR Attorney, LL.M., 4 years varied 
NLRB experience, two years corporate 
law dept. experience. Seeks position in 
company or law firm representing 
either management or unions. Age 38, 
married, 3 children. Write Box 47, 
Florida Bar JOURNAL. 


FOR SALE: CJS $450; So. 2d 1-190, 
$500; Sup. Ct. Rep. 75, 76, 81-85, $50; 
Encyc. Dig. Fla. Reps, 24 vols., incl. 
index, $125; Fla. Law and Practice 1-30 
incl. index, $300; FSA $225; Trial of 
Automobile Accident Cases, Schwartz, 
4 vols $35; Products Liability, Frumer 
& Friedman, 2 vols. $25; Cyclopedia of 
Trial Practice, Schweitzer, 8 vols. $50. 
All good condition purchased since 
1959. Write Earl C, Branning, 150 
Prima Vista Blvd., Port St. Lucie, Fort 
Pierce, Florida 33450 or call same at 
Fort Pierce 305-464-2131 Mon.-Fri. 
9 to 5. 


ATTORNEY available to relocate to 
Broward, Palm Beach, or Dade County, 
to specialize (appeals, criminal practice 
or your preference), partner or asso- 
ciate; age 43, ten years general prac- 
tice; also claims experience. Resume 
and/or interview upon request. Write 
Box 48, Florida Bar JOURNAL. 


The Florida Bar to call on us, 


When we can furnish information or be 


of service in any way, we cordially invite 


NATIONAL BANK OF JACKSONVILLE 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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OF VITAL 
INFORMATION 
ABOUT FAMILY 
LAW 
FOR FLORIDA LAWYERS 


Some of the subjects covered are: 


incompetency 
name changes 
ternit 
35 up-to-date chapters written by cong 
outstanding authorities in the Bar. child adoptions 
: marriage 

Acomprehensive 1,500-page refer- counseling troubled families 
ence book which all Florida law- divorce 
annulments 
guardianships 


yers will want to own. 
The price is only $28.00. delinquent children 


dependent children 
Can you afford to do without this —_ =, 
key volume? adu labilities 
sie property settlement 
effects of military service 
family tort action 
lawyers’ ethical considerations 


ORDER YOUR COPY NOW! 


To: Continuing Legal Education 
The Florida Bar 
Tallahassee, Florida 32304 


Please send a copy of the new C.L.E. practice manual FLORIDA FAMILY LAW to: 


STREET OR BOX ____ 


CITY 


STATE — 
MY CHECK !S ENCLOSED () PLEASE BILL ME 
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CALENDAR OF LEGAL EVENTS 
1968 


February 14-20-Midvear Meeting, American Bar Association, 
Palmer House, Chicago, Illinois. 


February 17—Public Contracts Committee, Cherry Plaza 
Hotel, Orlando, 9 a.m. 


February 21—Dade County Bar CLE series, "The Uniform Real 
Estate Deposit Receipt Contract," 1 p.m., 111 N.W. lst 
Avenue, Miami. 


February 28—Dade County Bar CLE series, "Rules of Probate 
and Guardianship Procedure," 1 p.m., 111 N.W. lst 
Avenue, Miami. 


February 29-March 1—Florida Bar CLE Course on Problems of 
Taxation, Estates, Gifts and Trusts, Tampa. 


February 29-March 2—Fourth Annual Assembly of Members of 
Lawyers' Title Guaranty Fund, Robert Meyer Motor Inn, 
Orlando. 

March 1-2—Supreme Court Committee on Standard Jury In- 
structions in Criminal Cases, Orlando, Robert Meyer 
Motor Inn. 


March 2—Statewide conference of local bar association 
leaders, Tampa. 

March 8—Economics of Law Practice Committee, 10 a.m., 922 
Alfred I. duPont Building, Miami. 

March 15-16—Annual Institute on Business Transactions in 
Latin America, Hilton Plaza Hotel, Miami Beach. Direct 
inquiries to U. of M. Law Center, P. 0. Box 8087, 
Coral Gables 33124. 

March 22-24—Midwinter Meeting Lawyer-Pilots Bar Associa- 
tion, Grand Bahama Hotel and Country Club, West End, 
G. B. I. 

March 25-27—Florida Bar Examination, Dupont Plaza Hotel, 
Miami. 

April 26—First presentation CLE Course on Probate 
Practice, Gainesville. 

May l—Law Day U. S. A. 

May 22-25-18th Annual Convention of The Florida Bar, 
Americana Hotel, Miami Beach. 

May 22-25—American Law Institute, Washington, D. C. 

July 8-12-Twelfth Conference of International Bar Associa- 
tion, Dublin, Ireland. 

August 5-9-ABA Annual Meetings, Headquarters, Philadelphia 
Convention Center, Philadelphia, Pa. 

September 3-5—Florida Bar Examination, Dupont Plaza Hotel, 
Miami. 


September 23-27—-Third Annual Southern Federal Tax 
Institute, Regency-Hyatt House, Atlanta, Georgia. 
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LOCAL BAR ASSOCIATION PRESIDENTS 


COUNTY BAR ASSOCIATION 
Mae L. Williams, President 


w. President 
P. O. Box 1048 


ILLE BAR ASSOCIATION 
Ronald H. Mountain, President 
615 Lamar Avenue 

ARD NTY 


Russell B. Clarke, President 
3801 N. Fed. Highwa 
CHARLOTTE 


Jack R. Schoonover, President 
227 Street ... 
TER BAR 


Fred President 
Ox 
COLLIER COUNTY BAR 
G. E. Carroll, President 
7 Baich Buildin 


Ainslee R. Ferdie, 
Suite 202-4, 2315 S.W. 
LejJune Road 
DADE COUNTY BAR ASSOCIA’ 
M. Lewis Hall, Jr., President 
150 S.E. 2nd St, 
TO co 


BAR 
G. Jones, President 
10 W. Magnolia Street Sai 
THE FEDERAL BAR ASSOCIATION 
Central 


lorida Chapter 
Thomas J. Hanton til, President 
409 Broxburn Ave. . Tampa 
South Florid. 


ia Chapter 
Vincent K. Antle, President 
= Geronimo Drive 


Chapter 
Richerd Hill gen Pres 


Coral Gables 


NT BAR ASSOCIATION 
Doris H. President 
Fla. industrial Comm 
GULF BEACHES BAR ASSOCIATION 
PINELLAS COUNTY 
Alan R. Williams, President 
400 150th Ave., Madeira Beach 
HARDEE COUNTY BAR ASSOCIATION 
John W. Burton, President 
P. O. Box 426 
HIALEAH-MIAMI SPRINGS BAR ASSOCIATIO 
William J. McCluskey, President 
P. O. Box 2065 


Tallahassee 
OF 


Jr., President 
ox 
ESTEAD BAR ASSOCIATION 
Irving Peskoe, President 
1 . Krome Ave. . 
INDIAN RIVER COUNTY BAR ASSOCIATION 
Byron T. Cooksey, President 
P. O. Box 760 Vero Beach 
JACKSONVILLE BAR ASSOCIATION 
James L. Ade, President 
P. O. Box 58 
1711 Barnett Bk. Bidg. 
LAKE CITY BAR A 


Terry R. McDavid, President 
P. 3. Box 902 


LAKELAND BAR ASSOCIATION 
George C. Carr, President 
P. O. Box 465 : 
-SUMTER BAR ASSOCIATION 
Walter S. McLin, President 
P. O. Box 737 
108 S. 5th Street 
LEE COUNTY ATION 
Robert T. Shafer, Jr., President 
P. O. Box 280 
COUNTY BAR ASSOCIATIO 
Edgar J. Johnston, Jr., President 
36 Manatee National Bank Bide. 
ON COU ASSOCIATION 


Muslieh. President 
Box 924 
MARTIN COUNTY BAR ASSOCIATION 
Thomas H. Thurlow, Jr., President 
Box 775 
MIAM! BEACH BAR ASSOCIATION 
Leonard Weinstein, President 
420 Lincoln Road Miami Beach 
MONROE COUNTY BAR ASSOCIATION 
Paul E. E inaldo, President 
1329 2nd Street Key West 
NASSA' BAR ASSOCIATION 
Albin C. Thompson, gh President 
P. O. Box 711 Fernandina Beach 


Jacksonville 


City 


Stuart 


NORTH BROWARD BAR 
wy L. Bailey, President 
. O. Box 549 Pompano Beach 
ADE BAR ASSOCIATION 


North Miami Beach 
ASSOCIATION 


Ft. Walton 


Herbert 
1799 N. e 164th St. 

OKALOOSA-WALTON 
Robert W. Tongue, President 
N. Beal St. 

ORANGE COUNTY BAR ASSOCIA’ 
William G. Mitchell, 
P. O. 2 

OSCEO 
Ellis Om Davis, President 
oy Ave 

PALM B H COUNTY BAR 
A. Johnston Il, 

P. O. Box 48, Harvey Bi West Paim Beach 
INTY BAR TION 


Robert D. Sumner, President 
P. O. Box 443 Dade City 
D. W. PERKINS BAR ASSOCIA 
President 


Jacksonville 
Bry 
P. O. Drawer C 

SARASOTA CO BAR | 
| A President 


SEMINOLE COUNTY BAR 

Kenneth M. Leffler, President 

P. O. Box H 
SOUTH BROWARD BAR ASSOCIA 

Nicholas J. DeTardo, President 

4637 Holl Bivd. 
SOUTH MIAMI DISTRICT BAR ASSOCIA 

President 

7209 S 59th Avenue ......_ South Miami 
SOUTH PALM BEACH COUNTY BAR 
ASSOCIATION 

President 

.Boca Raton 


P.O. 
SPANISH-AMERICAN BAR ASSOCIATION 
Juan |. Carreras, President 
549 Pan American Bk. arid Miami 
ST. JOHNS COUNTY TION 
Richard G. Weinberg, President 
25 Orange Street ‘ 
ST. LUCIE COUNTY BAR ASSOCIATION 
C. R. McDonald, President 
P. O. B 
PETE 


William Gay, President 
512 Hall Building 
TALLAH —E BAR 


BAR “ASSOCIATION OF 
TAMPA & HILLSBOROUGH 
Lewis H. Hit WW, 


1014 ety Bk. 
VOLUSIA CO DAR ASSOCIATION 


444 oy St. 
WEST PASCO 
Sam Y. Allgood, Jr., President 
P. O. Box 965 
122 West Main Street 
WINTER HAVEN BAR 
oon, A. Webb. President 
0. Box 1377 
THE SOCIETY OF THE BAR OF 
THE FIRST JUDICIAL CIRCUIT 
President 
1030 Pensacola 
SECOND’ JUDICIAL ASSOCIATION 
ATION 


Box 480 
THIRD. “JUDICIAL CIRCUIT BAR 


Page, P 
Box Lake City 
FIFTH JUDICIAL CiCUIT BAR ASSOCIATION 


Pig Hall, President 
Drawer Tavares 


EIGHTH SUDICIAL BAR ASSOCIATION 
William Henry Ev Jr., President 
P. O. Drawer J Gainesville 
ers, Jr., 
Box 1 1079 Lake Wales 
TWELFTH JUDICIAL CIRCUIT BAR ASSOCIATION 
William W. Dishong, ident 
P. O. Box 1068 Arcadia 
JUDICIAL CIRCUIT 
BAR ASSOCIATION 
Philip James Knight, President 


Tallahassee 


Blountstown 


.Panama City 
: 
...... Titusville 
... Brooksville 
TION 
; 
Cc . Punta Gorda ; 
COR ABLES BAR ASSOCIATION 
.. .Corai Gables 
10N 
Arcadia 
ident 
uildin: 
St. Petersburg 4 
HIG NTY BAR A ; CIATION 
| OUNTY 
| Tampa 

Lakeland 
Ft. Myers 4 
Bradenton 
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Lawyers Title Insurance 
Corporation is represented 
by agents and branch 
offices in the following 
Florida cities: 


BARTOW 

Polk County Abstract Company 
BOCA RATON 

Lawyers Title Insurance Corporation 
CHIPLEY 

Washington County Abstract Company 
DAYTONA BEACH 

Peninsula Abstract & Title Company 
DAYTONA BEACH 

The Abstract Corporation 
DEERFIELD BEACH 

Broward County Title Company 
DELAND 

The Abstract Corporation 

FORT LAUDERDALE 

Broward County Title Company 
FORT PIERCE 

Title Security Company 

FORT MYERS 

J. G. Holst 

HOLLYWOOD 

Broward County Title Company 
INVERNESS 

West Coast Title Company 
JACKSONVILLE 


A title policy from Lawyers Title Florida Title & Guaranty Company 


s Cc ration insures a LAKELAND 
In ’ Florida Southern Abstract & Title Co. 
happy ending to your clients’ real LAKE WALES 


estate transactions. Hye Southern Abstract & Title Co. 


—— Coast Title Company 
With a Lawyers Title policy, they Lawyers Title Insurance Corporation 
get the best title insurance protection NAPLES 


. Tamiami Title Company 
available. OCALA 
Marion Abstract and Title Company 
And if a claim arises threatening them Okecchense Abstrect & Title Corp. 
with financial loss, they are still in- Central Title Division—LTIC 
sured A Happy Ending prompt : Guaranty Title Company of Palatka 
attention to and settlement of claims PANAMA city 
are important elements of Lawyers eanemne ee Corporation 
Title Insurance Corporation’s services. 
Services backed by astrong, sound com- Guaranty Title Company 
» POMPANO BEACH 
—the represented Broward County Title Company 
and r ed in the nation. 
espect Punta Gorda Abstract & Title Co. 
SANFORD 
The Abstract Corporation 
NATIONAL TITLE INSURANCE GOMPAN 
‘ awyers itle Insurance orporation 
WITH THE LOCAL TOUCH ST. PETERSBURG 
West Coast Title Company 
SEBRING 
Highlands Security Abstract & Title Co. 
STUART 


TAMPA 
aw ers Guaranty Title Company 
TAVARES 
Inland Abstract and Title Company 
nsurance (orporation 
Title Security Company 
: Atlantic Title Division—LTIC 


WINTER HAVEN 
Florida Southern Abstract & Title Co. 


_ NOT TO BE CONFUSED WITH ANY OTHER ; 
TITLE INSURING ORGANIZATION OF SIMILAR NAME> 
CAPITAL, SURPLUS AND RESERVES OVER $32,000,000 


FLORIDA STATE OFFICE 
99 SIXTH STREET, S.W. ¢ WINTER HAVEN, FLORIDA 
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Announcing 


FEDERAL CIVIL PRACTICE 


with 
COMPARATIVE FLORIDA TREATMENT 


Authored by: HAROLD A. KOOMAN, a graduate of Harvard Law 
School in 1927, active practice of law in FLORIDA for over 40 years. 
Formerly lectured in law at Stetson University on the Federal Rules of 
Civil Procedure. 

FIRST new complete comprehensive 
treatise of Federal Rules in Civil 
Procedure published since amend- 
ments of July 1, 1966. 


FOR FLORIDA 


SPECIAL Comparative Analysis of 
New Florida Rules, effective January 
1, 1967, to Federal Rules. 


TWO TREATMENTS IN ONE SET: 


1—Florida and Federal Rules An- 
alytically compared. 


2—A Treatise on Federal Rules. 


EACH CHAPTER of this work is de- 
voted to one of the eighty-six Fed- 
eral Rules of Civil Procedure and 
each chapter of the Florida Treat- 
ment is devoted to the comparative 
Florida Rules. Decisions of the Fed- 
eral and Florida Courts are included 
with thorough, authoritative Annota- 
tions. 


PREPUBLICATION PRICE, 


including Florida Treatment, 
$38.00, per Binder Volume. 


To be completed in FOUR BINDER 
VOLUMES. VOLUME 1 NOW READY. 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 
178-180 Pryor St. S.W., Atlanta, Ga. 30303 
(P. O. Box 4214) 
FLORIDA REPRESENTATIVES 
Morton Hawkins North Florida 
Richard W. Smith South Florida 
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